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IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG LOCAL DIVISION, JOHANNESBURG)

Case Number: 36957/2019

In the matter betwsen:

BOLEPU HOLDINGS (PTY)LTD First Applicant

THE TRUSTEES FOR THE BEING OF THE
MAMPA SERCLE COMMUNITY TRUST Second Applicant

THE TRUSTEES FOR THE BEING OF THE
JIBENG COMMUNITY TRUST Third Applicant

THE TRUSTEES FOR THE BEING OF THE
ROKA PHASHA MAKGALANOKO COMMUNITY TRUST  Fourth Applicant

and
CORRIDOR MINING RESOURCES (PTY)LTD First Respondent
SEFATENG CHROME MINE (PTY)LTD Second Respondent

FIRST RESPONDENT'S ANSWERING AFFIDAVIT
I, the undersigned,

«ABU RONALD NKADIMENG

do hereby make oath and state that:-
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I'am the Chief Executive Officer and a Director of the First Respondent
and duly authorised to oppose this application and to make thig

affidavit by virtue of my position as aforementioned.

The content of this affidavit is true and correct and falls within my

personal knowledge, unless indicated to the contrary.

Insofar as | make submissions of a legal nature, | do s0 on the basis of
the advice recsived from the First Respondent's legal representatives

and request the Honourable Court to accept same on such basis.

For the sake of conveniencs, | shall refer in this affidavit to the

following abbreviations:

1.4.1 The First Applicant shall be referred to as (‘Bolepu”);

1.4.2. The Second Applicant shall ba refsrred to as the (*Mampa

Serole Community Trust™);

1.4.3. The Third Applicant shall be raferred to as the ("Jibeng

Community Trust™;

1.4.4. The Fourth Applicant shail bs referrad to as the (Roka Phasha
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Makgalancka Community Truat")

;

1.4.5. Tha First Respondant shall b referred to as ("CMR™;

1.4.8. Tha Second Respondent shall be rafarred o as {"Sefateng”);
and

1.4.7. The Limpepo Economic Cavelopment Agency shall ba rafarrad

0 as ("LEDAY,

Before | tum to deal with the specific allegations in the founding affidavit as

such, there are a number of issues that | need to place on record and bring

forward for consideration by the Honourable Court. This affidavit will,

therefore, be structured as follows:

2.1
2.2
23
2.4

2.5

Firstly, | deal with the issue of urgency;

Secondly, | deal with the competency of the ordars sought;
Thirdly, | deal with the burported basis of the rajief sought;

In the fourth instance, | deal with tha nen-joinder of LEDA and
the impact of the orders sought to be granted: and

in the final instance, | traverse the founding affidavit in

80 far as will remain necessary.
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AD URGENCY

3.1 Tha ralief the Applicant seeks ralates to ordars compelling the Board of
Directors of CMR to taka six diffarsnt rasolutions, as raflectad in

Annaxures ‘A’ to “F" of the Motica of Moticn.

3.2 The requirement for such orders purpertedly flow from the entering into
of an agreement between Sefateng and other parties, an agreemant
purportedly entered into on 1 December 2015, referred as the
SUMDEV Agreement by the Applicants. | shall use the same

tsrminoclogy for this Agreement.

3.3 Due to the manner in which the SUMDEV Agreement was structurad,
Sefateng was effactively excluded from all participation in the procass
of putting together the mechanisms with which the SUMDEV
Agreement would be given aifect to and, in particular, the obligations in
respect of tha obtaining of the nacessary finances to be abla to carry

out the undarground mining.

3.4 As early as 5 June 2019, the Applicants in the present matter and in
particular, Mr Blaauw, the deponent to tha founding affidavit, would

havs been aware that there were issues surrounding the finalisation of

i Q\/A!"'/ i
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e SUMDEV Agrsement and in particular, the financial ramifications
aitached thareto, which would of course, invoive the quastion of the

financing,

| maka this statement because on 5 5 June 2019 [ sent an e-mail to
varicus role-players and ‘aprasentatives whearsin | challengad tha
resolution taken on 5 Juns 2019 and requastad that further steps be
aikan o protect the intoraats of S sfateng in the SUMDEVY Agrasment.
JuR 0 the significance of what | havs stated and the activities ihat took
placa further, | quote tha content of my a-mail, a true copy wharaof |

annax narsto as Annexura XN

“‘Dear SCM Directors,

At the abovementioned meeting held yesterday, there were fwo

important decisions taken:-

1. That the Board ratify the decision by MTC Undsrground to
appoint M & R as their sub-contractor for the development of
the undsrground mine at SCM, Swartkoppies Farm. My
‘ssue with this dacision and the resolution taken, is that, in the
iirst place, the Board was not afforded an opportunity through

a proper submission pertaining to the subject matter. The

'sx. ,j;':‘
kv :
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issue came through a healed discussion in the meeting and
subsequently a decision was faken which resuitad in

resojution dinding the company, imescective of processes
that needed to havo teen followed. In ihe mean time it was
acknowledged that SUMDEY Agrsemonts had not as yot
become affect, and only certain conditions hava toen met for
axample, ihe Financial Close.  Cumently, the Doard of SCM
nas commissionad a legal and Gnancial roview of Al
SUMDEY Agresmenis, and in ihis case Morton Rose 1
Fiskistons has boen aproints How do you hen iake a
msciution hat would @n future have a fnancial impact o
company, bui also that vou have commissionad 3 rview of

{13 same agraement, Sut on the one sida you Give a green

“ghit to tho agresement,

™% 73 5 5 p 4 o P £ >
[hese lwo companies have oot as vt comoieted hoir
oy i, 3idnd 2 % o o o o P (Tl
FWVIBWS, Wwhich you have compiatad and aggrisved by SCN
4 S w2 Yom 3, % i s T L o e B
wd isir sharsicidors, will lbad ‘o Trancial close, uhich

L — S, o 3 i 1 Tt 4
widmatoly Jsad ‘o SUMDEY Agrs

79 should ziso bear b omind that g Hamona or lhwmes
O T Lo & 5 0GR 55 i F Tnanondd  oin o sim b T X I ] i ged b
WIWS, 1S [0 ansure that the Dast intorasts of S0M and hat

0 Y STPPIRL TG 1 T SR
A3 3naranolilers is socursd.
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My issue thersiora with the Ratification of the appoiniment of
M & R as a sub-contractor to MTC Undarground, is that the

‘agal and financial raviews of tha SUMDEY Agraement have

0t baen completed, and we have not as yet mwached ihe

dnancial close as ons of ihe conditions in the SUMDEY

Agresment.  Thersfore, | would ika to withdraw my support

or ihe approval of the appoiniment of M % R as a sub-

caniracior to MTC Underground, without prsjudics.

Te second Issus partains rasolulion lo the Cracit Faciiity
Agmement, which was provided to us during the mesting
yestorday.  Again, we werg ot provided with ihis propessd
2soiution cn ime, o snabia us o apply our mind propary,

Jimilar {o the first i rasolution, or the Cradit £ Aciiity Agresment
‘0 Lo oifactive and ba implomentad, hero e sondition

sracedent ihat should ba ot Sincs the fegai and linancial

W5 o 4 oy o g u b i T, :
waws are nct yet completed, here I3 tharior o lagal

S daie o Do o 43 smungnty st omim mamh Blea % il
VRBLS 0w Lho wchiions that ma Doard was BN
f g i L W AP A 7 ua 2 Lo goragn o B by i,

IEN Srithonf proaines M, SRRy SIS vwiiry

seort of the rasolulion ior tha Cradit Facil by Agrsement.
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/t should also be noted that, in the maeting it was agreed that
Norton Rose will ba provided with the contract bstween M 3
R and MTC Underground, with visibla figures and not shaded

fiquras for a proper dus difigenca.”

Fisldstone had been appointad to review the structure of the contracts
and the consequent financial implications and on 18 June 2019 an a-
mail was recsived from Jonathan Adams, the Vice-President of
Fieldstone addressed to, amongst others, Mr Blaauw, Ms Kabela
Maroga, one of the Directers of CMR and Sefateng. | annex such e-

mail hereto as Annexure “XN2"

Several significant comments are made in this e-mail, including the fact
that Fieldstone indicated that it could not do a partial scope job as this
would not place them in a position to properly advise Sefateng. In the
2-mail it is stated that approximately five weeks would be required for

them to do a proper review of the situation and the following statement

is made:-

‘Our prafersnce would be for a fresh build! to incorperate several
changes (including clear separate inputs, beiter flow and layout,
and real basis versus nominal basis switching). ! am frankly

e

7
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vary surprissd that the modsl we wers shown rassed audit, and
we still would like o actually sse the BDO Audit Report on this
{including the standard modal audit ceeenens ot vanifications
seeps and lick box). it was then suggesiad that a final reviow of
opinion on tha modsi and a commercial roview on the investment

wiacision for SEFATENG sharoholdors bo propared.”

In short, Fieldstone appearsd to share the same disquiet that | and Ms
Maroga, another of the CMR appointed directors, falt about the modal

of the project as well as its financing.

Mr Blaauw effectively shut down any prospects of Fieldstons
conducting the full review that | and Ms Maroga, both in our capacity as
Directors of Sefateng and in the interests of Sefateng itself and in the
interests of our parent body CMR, the majority shareholder in Sefateng,

felt was necessary.

At this point in time, | need to raiss with the Court a concarn that shall
be further expanded upon later on in this affidavit and that is the
concern that Mr Blaauw, in our view, has a vary serious conflict of
interest by virtue of the different positions ha nholds. This conflict is

further oxacerbated by the fact that he is the deponent to the
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Applicants’ founding papers and at all times seams to have pushed tha
agenda of other partiss and not the intarasts of Safatenqg itself.  In the
2-mail of 18 June 2019, a true copy of which i3 attached herato as
Annaxure “KMN3", a responsae to Fisldstone and raising of eya-brows,

Mr Blaauw states tha following:-

‘Doar Audited Committos Membsrs

Selow is the response from Fisldstone on the revised scopg of
work.  Essentially they require a minimum of five weeks at a
cost of R750 k to provide the review as detailed below.
Unfortunately we do not have the luxury of time to conduct this
review. (The delay of this nature will cost us aasify R30 million to

60 million and we will have to retrench staif).

I need your collective input on a way forward please.”

3.11  Mr Blaauw effectively shut down the appointment of Fieldstone at this
point. It was not in Bolepu's interests to have Fisldstona review the
agreements and suggest a more sifective and profitable arrangement
for the SUMDEV Agreement, which would be to the benefit of Sefateng

it3eif. Rather, by failing to review the agreements, the effect is that the

{\
3 ‘1,;} o
7
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agreements are structured to the benefit of Bolepu and its allies, and
associated companies. | shall deal later hereunder with the basis for

this statement.

As a rasult of Mr Blaauw's interference, Fieldstone was not appointed

as was reasonably required by both | and Ms Maroga.

It was therefors abundantly clear by June of this year already that
disputes as to the financial modsl and indeed the model itself of the
SUMDEV Agreement were communicated and such disputes simply

continued to sscalate in the months that continued,

I during August 2019 attempted to arrange meetings with various role
players in the attempt to discuss these financiai issues and the entire
structure of the SUMDEV Agreement and whether same could
constitute a benefit for Sefateng and its sharehoiders. What made the
situation of the interests of Sefateng and those of its majority
shareholdars, namely CMR more acute, was that after almost four
years of opsn cast mining, with a very similar structure as the SUMDEY
Agreement, Sefateng had made no profit and could not pay out a single
dividend to any of its shareholders, including the throe Community
Trusts. Much is made in the affidavit on behalf of tha Applicants of the

so-called benefits for the community, but in actual fact the only pecpls
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who will really benefit and make any meaningful mongy from the
SUMDEV Agreemsnt ara tha antities in which Mr Blaauw is involved
and the sharshelders of such companies, including an Amarican ownad
company, Traxys. Again, | shall daal with this in detail hereunder and

show to tha Honourabla Court the basis for this statemant.

Accordingly, | am advised and submit o tha Honcurable Court that in
(hasa circumstances whers this dispute has baen prasent for numarsus
imonths, the Applicants have craated thair awn nurpertad oradicamant

in ihat they cannot simply ona moming waka up and decida that

consists of wall over 400 oages, invoivas atramely complex jasuss of
corporate govarnancs, constitutional and community obligations from
Siata cwnad antities and compiicated issuas ralating to company and
confractual law, Mobtwithstanding, ihe Agplicants choss to attand o Wi

nattar in quits a careless and non-urgant amanner,

L am savined hat in these croumstances, he Apolicants sheuid hey

"o 28 ot om ok 2 on om ndy e pryd Pon Ahmom b o oo o P T IR 1 T
OOVE WISNRY 0 saek inn SEGErs i 9 arms aou WA prhmanty, Ry
cneny tdod Domu som o oo umm P e g Ay s T A mind! e onh F for m g cbmann 100 .
WIOW navae done 30 many momns 2o, Tha YEOLCATS, 118 aubhimilag

-NG3R NOLUTO Wwliaw inis mute, it fnliows, tharatrs, it any winency hat
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may axist at the present tims is self-croated. Accordingly, at tha hearing
of the maiter we shall raquest that this application be strick from the
roll for lack of urgancy with costs, such costs to include the costs

consequant upon tha employment of two Counsel.

CCMPETENCY OF ORDER

4.1

4.2

4.3

| am advised and submit to the Honourable Court that it is not
competent for a Court to make an order in the terms as sought by the
Applicants.  In sffect what the Court will order is that the Board of
Diractors of CMR, the majority sharsholder in Sefateng, MUST take a

resolution in very specific tarms and with very specific consaquences.

A director has very specific obligations and duties, including fiduciary
duties towards the shareholders of the company and the company that
it serves on the Board of Directors. In this case, the company is CMR.
As will also be demonstrated, a director is also obliged to pay attention

to the human rights impact of thair dacisions.

Part of such fiduciary duties is not only to look after and promots the

interests of the company, but the interests of the company in its

4

4

/
K

‘”‘33./5
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subsidiaries and in mind of its general cbligations and duties. In the
present instance, CMR is a whaily ewnad subsidiary of LEDA, a State-
owned entity, as is CMR and in fact, Sefateng due 1o tha 55% majority
snareholding that CMR has in SEFATENG.

Tha purpase of CMR is to promots and advanca the interests of ths
Limpogo Previnez and n particular, the communities within the
provinea in ralation o mini ing oparations and the control of mineral
rights and mining of such minerals. Ol 2arly, the intantion is that such
minerals should ba exploited as caing cwnad by the Stata, for the
vanafit, as far 38 possibla, for individuala and comimunities within the

Limpepo Provinca | in particular and South Africa 23 a wihola,

e deponent acknewladges the importance of ‘ha community
Jbjactives and attampts to raly ugon them as A mannar o parsuada ina
Court to maka the order.  What ihe dapenant fails to disclose o tha
Court, and as | havs highfightad abova, thare does not seam tn ba any
meaningful financial raward for 82t ong and its shareholders imsif 15 4

rasult of the nroposed SUMDEY Agreemant and s a msult o9

saningiul raward for tha communitias
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46 As set out above, an attempt was made to have these aspects
reconsidered. This was simply put to a stop by Mr Blaauw and his allies

in Traxys.

4.7  The first written resolution attached as Annexure “NOM A’ reflects the
very proposition that has besn put forward the Court at present. In

Paragraph 1.2 of such resolution it is stated that:-

“The Board is requested to consider and, if deemed fit, approve

the resolution set out below.”

4.8  Furthermors, it is stated in Paragraph 2.5 of the same annexure that:-

“A copy of each of the Project Finance Documents (or the latest
version thersof) has been provided to the Board for
consideration before the dats of these rasolutions. By his/her
signature hsreto, each director of the company confirms that
he/she has considered the terms of and the transactions
contemplated by the Project Finance Documents, and that
e/she considers it in the int-rests of the comyany’s business
ani ' the commercial benefit and advantace of the companv to

anter into the Pro'ect Finan:» Documents. ‘emohasis added)”
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4.9 Asindicated praviously and as will be shown furthar herainbelow, | and
Ms Maroga cortainly do not belisve that it ia in tha interests of sither
CMR, the company in the resolution or in the intereats of Safateng, the

company that is a party to the SUMDEY Agreement.

4.10 What is of further concern and should raise the brightest of red flags
with the Court and anyone who has sight of these documents, is the

provisions of Paragraph 4.3 in terms of which a rasolution is sought

that:-

"Any ons (1) director of the company, acting alone or togsther
with any other dirsctor of the company be and is hereby

authorised, for and on bshalf of the company, {o:-

Negotiate, settle and agree, in their absoiute discration,
the final terms of the Project Finance Documents which
are, as at the date of passing of these resolutions, not yst

in final form and any related documsnts.”

4.11  Such person i3 also in terms of Clause 4.3.4 of the rasolution given an

absolute discretion to make any amendments to the Finance

Documents.
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It is, with respect, untenable that a single individual be givan the power
‘o make dacisions of such a naturs that the Board of CMR should e
making in respect of any possible financial sxposura to contracts or
inancing. Even the resolution, which resolution | need to point out has
2een prepared by Belepu and its attorneys, statss that the final version
of the Project Finance Documents nave aot as yet teen drawn,
Accordingly, at this stags it would ba unclear axactly what tha Board of
Ciractors of CMR would ks allowing such an individual to actually go

and do.

A furthar goint of concarn is that vary racantly it has been stated fhat

ipart from tha R470 million that refarance i3 made to in the napars that

i

2 SUMDEY loan from Nadbank would incorporate, thare would

%

ipparently be, In tarms of the 2ame crovisions of tha SUMDEY

Agraemant, a urther loan in an amount of approximataly 22.4 billion

which will ba paid for futurs capital axpanditure and sontingencies

“hen the axpansion of the undarreund mind s roquired and he
i ] 1

aplacament of infrastructura and working ma hinary and tha lika neads

< b b S S HTABTWNOINID anad Y 53 AN e j Wil AR R (TR0

v ta financed.  Such information was canvayad o both mysaif and Vs

LS o iom mom tom il PR 1 Y s
AAMTEER N SB0URRI0M
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4.14 What is demonstrated in the first tranche of finance that is to be
approved in terms of the documents that tha Applicants are demanding
the Board of Directors to sign is that huge amounts of money
apparently should still need to be borrowed. Notwithstanding this, the
Applicants seek this by way of Court order compelling the directors to
do so, rather than by the exercise of their discrstion and in compliance

with their fiduciary duties,

4.15 Apart from the obvious concern as to what the total amount of money
this would all be, what this demonstrates is that in the model that is
being presentsd and which Fieldstone was critical of in the e-mails
referred to above, the model will extract profit to all the other éntities
involved in the SUMDEV arrangement o such an sxtant that thara will
be no working capital laft for Sefateng to ba able to finance the further
expansion and continuation of the underground chrome mining, which

‘v understand to have a ife of 20 to 30 years.

4.16 The scenario therefora that is being foreseen at the moment is axactly
the same scanario as we have already experienced during the open
cast mining process, whera it appears that all the othar parties ‘whom
are inveolved in the process are making money and the dregs of the
contract are then paid out to Sefateng, which is than used up oy

Sefateng to meet the obiigations that have already been imposed on it,

; 7 '
{3 :
ﬂ:\ j ‘;"’.( d
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such as the payment of the diesel fusl component and the security at

the mine component.

There has actually been no significant value to the communities and in
this respect we are referring to not only the three Trusts whom are
involved, to whom there has been limited value, but to the community
of Limpopo as a whole and the South African community in general.
The idea is that from the exploitation of minerals such as this, it places
the Provincial Government and State-owned antities such as CMR and
Sefateng in a position to empower and finance other projects which
creats work opportunities, infrastructure and income both for the State
and the community.  This has simply not occurred and it does not
appear that there is any likelihood that it will oceur flowing from any

income generated in respect of the Sefateng SUMDEYV Agresment.

The Court will see that a figure of R300 odd million is thrown around as
baing the profit that will be made over ths life of the mine of 20 to 30
years to Sefateng. The problem with this so-cailed profit is that over
the 20 to 30 years Sefateng has to finance the diesel, the security and
other operational ceats. Even if the R300 million would be forthcoming,
it would simply be subsumed by Sefateng in maintaining its axistence.
't would appear upon a proper analysis of the agreemant that just

sufficient money is being channelled to Sefateng to keep it alive as a

—\_\X‘
%,
e
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legal entity. To place this in perspective, the R300 odd million that is
promised as a profit for Sefateng comes out of a projectad R24 billion
turnover in the project. In other words, Sefateng will be receiving a

mere drop in the ocean compared to the total monay that is to be

expended in this project.

THE PURPCRTED BASIS OF THE RELIEF SOUGHT

5.1

5.2

5.

The Applicants’ case, as we understand it, is that CMR has to sign tha
documents attached to the Notice of Motion to meet the suspensive
condition in the SUMDEV Agreement on the basis of obligations that
the Applicants allege arise out of the 2014 Shareholders Agreement
("SHA"). In particular, the Applicants rely upon Clause 14.2 and it would
appear Clause 15 of the 2014 SHA.

The agreement that dppears to be relied upon, tha SUMDEV

Agreement, Annexura ‘FA10", i3 an agresment betwean four parties,

namely:-

3.2.1, SEFATENG Chromse Mina (Pty) Ltd;
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5.2.2. SEFATENG Underground Mining Development (Pty) Ltd:

5.2.3. Steyn Kinnear Inc.; and

5.2.4. MTC Underground Mining (Pty) Lid

5.3 In patticular, the Suspensive condition that is the basis both for the

purported urgency and the ralief is to be found in Paragraph 2.2.4 of

the agreement and states that:-

“On or bsefore 30 November 201 9, SUMDEYV procures financing,
lo the satisfaction of SUMDEY acting reasonably, for ail or
substantially all of the reasonably anticipated costs o bg
incurred in connection with constructing an undsrground mine on
the property (including, without limitation to design, construct,

install and maintain all mining infrastructurs.”

54  ltis clear from the aforsmentiocned clause that it is SUMDEYV itself that
needs to procura this financing and not Sefateng. In fact, the financing
that SUMDEV must procure must ba ‘fo the salisfaction of SUMDEY

acting reasonably”,
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5.5 It would appear from this that SUMDEY nas besn given the sole
authority, to on tarms that only it considers reasonable and acceptabls,
t0 procura such financing. 1t would appear that no other party o the
agraament was to te part of such srocuring of finances and it was leit
completsly in the hands of SUMDEV. it is clear therefore that
SUMDEV 'was the party ‘who was to procure the financing for its own

it and to enable it to nerform tha work that it intended o do in

lorms of the agraement.

wHE

583 Inthe first of the resolutions that the Avpiicants wish to compal CMR to

), the rasolution describas the vackground facts aga

22 3CM and SEFATENG Chrome Valus Lovelopment (Fty)
Lid ("borrower”) intend, Intor aifa, [0 snierinto a projact for
the  dasign,  develooment, financing, construciion,
eparation and maintanancs of ho underground chroms

ina at ihe Ming and ny other works contampiaiod by

i 7o £ o o ‘s '«fm
19 pIRjact doctuments (“1ha orjsct’).

2.3 Pursuant to the implsmentation of the project, SCM has,
or will conclude an agrsement antitlod “the Cradit Facility

Agreement” in its capacity as guarantor with, inter alia, the

=

~
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borrower, Nedbank Lid (acting through s Nedbank
Comorats Investment Banking Division, as an Arranger,
Agent, Account Bank and Criginal Lender ("the Criginal
Lender) and CAPMOUNT 20 (RF) (Ply) Ltd as dobtor
quarantor (*the Dabt Guarantor’), in terms of which,
amongst cther ihings, the onginal Isnder will make loan
unding avaiable {o iha borrower fo ba utiised in b
unding of ofigibla costs as provided Jor in the agroemant

{"Cradit Facility Agraem eni”).”

oy

A numbsr of i23ues arias rom this, Firstly, 3sfateng Chroma Valua

Wk
g

Davalopmant (Phy) Lid or “tha bomrower’ s not a party to the agreement
antared into batween Safaterg and tha other narties in farms of the
SUMBEV Agrsement.  Tha resolution is also dona on the basis that an
agrasmant will still ba enterad into between SCM and iha borower for
s project.  To the best of my knowledge, rno such agreement has

casn antarad into.

5.8 Furthermore, SCM has indicatad that it has or will conclude a Cradit
Facility Agreement in its capacity as a guarantor with the borrower and
Medbank Lid. ‘Mhilst reference is mads to this Credit Facility

Agreement in tha papers, no detail of the Credit Facility Agresement is
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supplied nor is a copy of the Credit Facility Agresment annexed to the

papers.

One can only assume that the Credit Facility Agreement is the
agreement that has been or will still be entered into between Nedbank
Ltd and the borrower to which agreement Ssfatsng will stand as a
guarantor, one would imagine, for the repayment of such loan by the

borrower from Nedbank Ltd.

The role of Capmount 20 (RF) PTY is also unknown in the structuring

of the financing and why they are part of the financing transactions.

What is clear from what | have stated above, and from the wording of
the resolution, is that Sefateng itself is clearly not the borrewer of the
monsy nor i3 SUMDEV, the party mentioned in the SUMDEV

Agreemant, apparantly the borrower.

The resolutions and sffectively tha relief therefore that the Applicants
are seeking is to compal CMR through the resclution to agree to the
Subordination Agrzement, the letters of undertaking and the Addendum

to the Trust Daed of Jibeng Community Trust.

| am advised and submit to the Honourable Court that Clause 14 of the

2014 SHA is not applicable since what we are dealing with hers is not

pE
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the company Sefateng’'s capital requirements, but the capital
raquireaments of the borrower. Furthermore, Clause 14 raquires that
ths company, SCM, should it require capital requirements such ba paid
out of its own resources and only if it cannoet to do 80, it should do 30 by
means of 19ans. In our opinion, such loans should be loans that
Sefateng itseif makes from financial inatitutions and cther appropriate
third parties, provided that such loans can ba obtained on commarcially

rrasonable tarms.

As indicated, SCM is not the borrower of the money and it is unknown
what the commercial terms of the loan is that the borrower has
purportedly obtained from Nedbank. No such dstail is forthcoming at
all in the Applicants’ application. The lack of candour in this regard i3
reflective of the manner in which the entire SUMDEV Agreement has

been put together and attempted to be enforced.

Even if, which we deny, that Clause 14 is appiicable at all, it would stil
oe subject to the requirement that the loan would have fo be on
commercially reasonable terms, which is unknown and not disclosed.
a2t the Applicants wish the Court to compel CMR to take rssolutions

with far reaching efffact.
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Lastly, Paragraph 14.2.3 of the 2014 SHA provides for cash inputs to
e done, which can only be called for on 80 days’' notice and on the
basis of csrtain provisos. No such cash call has been made and it

does not appsar to be the Applicants' case that there has been such a

cash call.

On such basis it shall be submitted to the Honourable Court that
Clause 14 of the 2014 SHA is not applicable to the situation and cannot

found a basis for the Applicants’ relief.

Furthermore, it is clear from the fact that the rasolution that | have
quoted above, deals with SCM itself, standing as guarantor for the
borrower's loan.  This, in our view, confirms the fact that it is not SCM
that is raising the capital, it is not the borrower and as such, thers is no

obligation on CMR to perform any of tha actions callad upon.

On my understanding of Clause 15 of the SHA, which deals with the
situation when the shareholders must provide suretyships or

guarantees, the following, in our view, is the position:

3.1.1. Firstly, it does not appear that CMR is bsing requestad to

S o
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provide as suretyship or a guarantee for the performance of

Sefateng.

Even if | should be mistaken and in some manner the

documentation that the Applicants wish CMR to sign and the
resolutions that they wish it to take, does somshow constitute a
guarantes, then Clause 15 of the 2014 SHA clearly states that a
shareholder, in this case, CMR would only be obliged to give a
guarantee or suretyship for the obligations of ths company in
favour of a third party pro rata to its shareholding in the

company, if the conditions set out in Clause 15 have been met.

The first of these conditions is that all the sharehoiders have

consented in writing and proven their ability to provide, jointly
and in proportion to their sharsholding, guarantees or
suretyships as obligations of the company. In other words, the
five sharsholders would have to each consent in writing and
prove that they have the ability to provide the required

guarantees and/or suretyships jointly i.2. per the shareholding.

The result of this is that CMR cannot be expected to quarantee
or underwrite by way of suretyship more than 55% of the

obligations of SCM and only when the cther shareholders hava

T
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proven their ability and undertaken in writing to provide

equivalent guarantees equal to their own sharsholding.

No allegations have been made in the founding papers that any

of the other shareholders have been requested to consent to a
guarantee or suretyship of this nature, or that even if they had
been requested to do so, have shown an ability to underwrita

such guarantee or suretyship.

Clause 15.1.2 makes this situation even clearer when it is stated
that the third party funder must accept that it will accept these
guarantees cr surstyships on a joint basis pro rata i.e. that they
could not recoup more than sach sharsholder's pro rata

sharsholding of the obligation.

As | have stated above, no evidenca or allegations have bsen

made to show that Clause 15 is or has becoms operative and it
simply cannot be the basis upon which the Applicants wish to
compel CMR to enter into the agreement or to take the

resolutions that they ars attempting to compel CMR to do.

. Clause 15.2 of the 2014 SHA aiso makes it clear that no

sharehelder shall be obliged to give any guarantss or suratyship

in favour of any third party for the cbligations of the company,
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save for the manner set out in Clause 15.1, which | have dealt

with above.

NON-JOINDER

71 1 am advised that thers is a matenial non-joinder in the present matter.
CMR is a 100% subsidiary of the Limpopo Economic Development

Agency ("LEDA"),

7.2 As stated above, the purpose of LEDA is to promots the aconomic

upliftment and improvement of the citizens of the Limpopo Province.

7.3 One of the manners in which, as indicated previously, this has been
done is to create CMR with a specific purpose of attempting to achieve

these cbjectives of LEDA specifically in the mining industry.

7.4 This is therefore what lad to the creation of SCM with a majority

shareholding of CMR therein.

7.5 It is submitted in the circumstances, where tha Applicants are
attempting to force the directors of CMR, whom are appointad by LEDA
48 the parent Company of CMR, to take resoiutions that would havs a

significant impact.on, not only CMR, but also ths activities of SCM, that
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LEDA has a direct and substantial interest in such activitias and i3 a
nacessary party to these proczedings. ‘e ars not daaling with the
usual commercial and/or contractual wranglings Getween privata
cempanias whose sola intarest is in pursuing thair own profitability and
making monay for their sharaholders, In tha presant instanca, thera is

!

4 substantial community intarast to ba fuifilad, which takes this dabats
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of the usual parameters of narrow commareial intorests, itis

o Phatm bamegaien tha iy ook ol om om od 4 1yl ; st ORAEY T oabaliomonod by e
Lnonis oasis nat | am advizad to aubmit that CMR 3 chligad to pay

Bt g oy e Brarmeaan pierinda Trmmeonedo oof ey sod el oo
anantion o tha human ronts imeacts of i3 decisions.

By failing to join LEDA, the Applicants have failed to consider what is in
the best interests of CMR (a subsidiary company of LEDA) and
Sefateng (wherein CMR is a majority sharsholdar). The impact of this
unfortunate failure is that the interssts of other stakeholders ars
excluded. Moreover, the orders sought hava the potential to bring about
a viclatien of human rights, particularly if one considers the underlying
socic-economic chailenges of mining-affected communities. Regard
must be had to the implementation of social labour olans by mining

companies as cbligated by the Mining Charter

Juristic entities are enjoined by Section 8 of the Constitution of South

Africa, 1996 to protect human rights and the interests of civil society.
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project.  In this regard, | aitach hereto as Annexure “XN5” a-mails
dated 23 November 2015, between Ms K Marcga, one of the CMR
appcinted directors and the Company Secratary of SEFATENG, ona
M3 A Swart at the time and Mr Blaauw, wherein shs takes the concerns

sha had raised at the meating further.

Ms Marega mised her concarns about the issuss that nave sean
placad bafors the Board and did not approva the rasolution at the
maeting of 19 Movembar 2015, Ms Maroga indicated and raquested
nat a lsqal opinion needad io be obtained because she did - not teliaye

it SEFATENG can antar into the SUMDEY Agreemant without sach
and avery sharsholdar independantly approving such an arrangament
and a furthar conearmn that SEFATENG could not commit tha life of tha
mine in such an agrsement without Paving finalized the fasibility atudy

and witheut the individual sharanoldsr approval,

Ma Marega 3 a qualifisd Chartarad Acsountant and an exporisncad
ousiness woman with  oualifcations in anginesring and sha was
oncarnad acout tha transaction, which 2ho also | selisved o ba vary

unusual in tha mining industry,

Lean further state that ro fanmal | agal opinion was aver orovidsd and

i g g 8

7 bog o of  blanaramy 1ol
Ain 12 contract was simoly sushad threvigh,

Yo
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9.5  One of the conclusions reached in KN3 paragraph 12.4, is that:-

9.8

2.7

‘CMR is a state-owned entity and the transactions it enters into
should at all material times comply with the provisions of PFMA
and other legislation intended in showing transparency and
accountability. We do not believe that the commercial contracts
Bolepu sntersd into with the service providers for SEFATENG
are in the public intsrests and those of the communities intanded
lo bensfit out of the mining development taking place in the
areas. We are of the opinion that they are against the tenor and

spint of the MPRDA.”

| am advised that directors have a fiduciary duty to act in good faith and in
the best interests of the compény. Hence, they ought to use their authority
and carry out their functions in geod faith and in what they deem to be in
the best interests of the company. Directors must exercise thair discretion
bona fids in what they consider - not what a court may consider - to ba in

the best interests of the company, and not for a collateral purpose.

The Board of CMR has a duty to protect Sefateng from self-intarested
directors. Mr Blaauw ought not to put his own interests above the

company's intarests. His decisions should at least benefit Sefateng.
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9.

AD PARAGRAPHS 1 AND 2 THEREOF

9.1

9.2

3.3

2.4

The content hereof is correct.

The position of Mr Blaauw has become controversial. It appears, in our
view, that he has a conflict of interest between the various parties he
represents, and on whose boards he serves and the relaticnship

between the companies that have become invoived in the underground

mining project.

An opinion was prepared by Maboku Mangena Attorneys Incorporatad,

a true copy whereof is annexed hereto as Annexure *XN3”,

From the discussion and annexure to the opinion, it becomes clear that
Mr Blaauw is involved in one way or ancther with each and svery of the
companies that is to benefit from the underground mining project.
They are all in some mannsr asscciated, have common sharsholders
and/or directors and it would appear that the SUMDEV Agreement and
avents thereaiter have been put in placa in such a manner that all of
ihese related companies tenefit at the expense of Sefateng, the

communities and in fact the general citizen of the Limpopo Province.

7./
~ 7
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imposes a social obligation upon companies The effect of Section 7 is that

directors cannot simply ignore human rights when running the company.

712 | am advised that ful legal argument on this aspect shall be addressed

to the Honourable Court.

In light of the above, | will now turn to deal with the founding affidavit. The
responses to ths founding affidavit shouid be understood in the context of the
preamble to the seriatim responses below. | thersfore attempt, as best as |
can and to the extent reasonably appropriate, to avoid repetitlon. | ask that all
introductory remarks as contained in the paragraphs above should be
considered as if they are expressly incorporated herein below. Any failure
and/or omission to reply to any specific allegation detailed in the founding
affidavit, should not be construed as an admission thersof, and in fact, it should

e accepted that same is denied.
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a commitment to a high laval of transparency and operaticnal

sustainability to address the demands of ralevant stakaholdar groups.

Any oroposed financial structura ought fo translate the mineral

wealth into sustainable aconomic devalopment at grassroots

lavels. Prasently with what s being aropesed, the minaral wealth of

the country will eand up in the pockats of axploitative companies
and individuals rather than benefiting tha broader population,

g
e

The Applicants cught to rather ssek o strike an aquitable balancs
or interests, ansuring that mining is oroductive and prodtable, as
well as being fair to foreign invastors, South Africa and affactad

local communities alika,

The impact of CMR signing the annexurss to the Notice of Motion
would have far reaching consequencas. This would not be in the best
interests of Sefateng. | am advised that our courts should interprat and
apply the duty to act in the best interests of the company in manner that is
consistent with the Constitution. In this regard | am advised that Section 7
of the Companies Act, 2008 has changed the traditional undarstanding of
the duty to act in the best interests of the company and brings its

application within the scope of the Bill of Rights. In addition, this provision

g

4
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The proposed structural arrangements for the financing of the

underground mining operations are inconsistent with the values

contained in the Constitution.

in a country with a history such as that of South Africa, it is the
responsibility of all mining companies to engage stakeholders on actual
and potential human rights impacts. It cannot be ignorad that mining-
affected communities are living in social, economic and environmental
crisis generated by the mining sector's drive to generate short tarm
profits at the expense of communities’ and worksrs social and
economic rights, while demand for commodities is limited in a stagnant
global capitalist economy. Gone are the days when mining contribution
's measured only by its contribution to the gross domestic product, or
royaities that it pays to the fiscus. Communities expect mining
companies to become engines of socio-economic development of their
areas. Such values align with the purpose of LEDA and CMR, and in

the creation of Sefateng.

The propesed structural arrangement is financially exploitativa of the
mining communities. The Applicants ought to have 1 deeper

understanding of shifting cemmunity and govemmant axpectations and
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It is, with respect, disingenuous of the Applicants to boldly allege that
the board has already signed the resolution necessary for the funding
to be provided. The resolution was signed with certain conditions,

namely, that there be:

19.8.1. A favourable outcome of the financial due diligence;
19.6.2. A mitigation of the risks identified by Norton Rose
Fulbright; and

19.8.3. An approval of sharsholders.

it was specifically requestad by Ms Maroga for these conditions to be
reflected in the resolution itseif. She was, however, legally advised by
the company's legal advisor (represented by Ms Jackie Midlane of
Norton Rose Fulbright) that the resclution has to be unconditional but
that the resoluticn would, however, be held in ascrow by Norton Rosae
Fulbright until such time that the conditions were met: only then would
the resoclution become effective. It was only on that basis that the
resolution was signed by the directors of CMR. This is reflected under
‘tam 3.23.7 of the minutes of the meeting held on Wadnesday the 5" of
June 2019. The minutes are attached hersto and marked as Annexura

“IKNB”,
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9.3 Itis very concerning that to date none of tha issuss raised 2esm to ba

worthy of the aitention of the other stakeholders, mora particularly the
Applicants who make no mention of them in the founding papers. Thers
was never unity amongst all of tha directors, various concsms have
aiways een raisad which to date ramain. A letter of concern by Ms
‘daroga to the Sefatang Board, datsd 19 August 2019, schoss this
state of disunity and uncomiortability. In her lattor she infor aia

widragsed the fllowing:

My concem for the underground mining project was on condition
that the legal and commsrcial terms were found to be favourable
for Sefateng, post finalization of the legal and financial review
commissioned by the Board. | am comfortable that the iegal risks
that were identified by Norton Rose during the legal review wers
reasonably mitigated. Unfortunately | rmmain unconvinced that
the commercial benefits for Sefateng and uitimately its
sharshclders including the 3 Trusts as minorities are fair and

just.

! ramain of the view that the affairs of the company ars being run

without regard to its profitability...

e
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...l have raised my biggest concems, especially at the audit
committes, that thers is a significant risk and possibility that the
company will make a loss over the Jife of mine which will

financially and legally expose the company and its Dirsctors.

The opencast operations have aiso not generated any retum to

shareholders and this aiso needs urgent altention...”

19.9 The letter is attached hereto and marked as Annexure “XN7”.

20.
AD PARACRAPH 17 THEREOF

20.1 it is corract that CMR had Knowladge of this project, sincs late 2015,
As indicated in the introductory paragraphs, CMR and the dirsctors
sarving on the SEFATENG Board did not fully appraciate the

consequences of what was intanded.,
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20.2 As indicated, after 4 years of cpen cast mining, SCM has not mads any
profit that could be used to distribute to the sharehclders or to uplift
communities, as is the intention of LEDA and CMR. In fact, CMR's
loan over R100 million to get the open cast mining underway has not

even been repaid.

21.
AD PARAGRAPHS 18 AND 18 THEREOF

CMR is aware of the content of the sharsholders agresment.  For the
reasons as set out abova, the provisions of the sharsholders agreement ara
not applicable to the present matter. | am advised that full legal argument on

these aspects shall be addressed to the Honourable Court.

22,
AD PARACRAPH 20 THEREOF

Safateng was formad to give sffect to the social and uplitment obligations of
LEDA and CMR. The process to achieva this would be for Safateng fo
axploit the mineral resources for the beneiit of the cemmunity.  Thers simply
nas been no meaningful benafit flowing from a considerable amount of

chrome being mined over the last four years.
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23.
AD PARAGRAPH 21 THEREOF

Tha intention of mining has been known for some time, The consequsncas
of the underground mining, as reflactad above does not, however, meat ths
hjectives of LEDA and CMR. Tha only seopla who will raally banafit from tha

Fi

mining activities are Mr 8laauw and his connactaed parties,

24,
AD PARAGRAPH 22 THEREOF

This is correct.

25.

AD PARAGRAPH 23 THEREOF

This cannot be correct. The financing conditions are not in any way favourable
for Sefateng. It cannot ba expected for CMR to agree to an unaquitable
financing structura at ths prospect of jobs and tsnders. Such an agreement
would perpstuats the vary oppressive histeric narrative that tha majority of

South Africans ara not entitied to substantiaily and meaningfully benefit from
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the vast mineral riches which come from their land. It simply cannct be
acceptable that even after the failure of the open cast mining that a smail
minority remain the significant beneficiary of the mining regime which is
proposed to take place underground. | am advised that it will be submitted
that the Court have regard to the systematic nature of the inequalities in

reading the Applicants paragraph under reply.

286.
AD PARAGRAPH 24 THEREOF

28.1 This is factually inaccurate, if not disingenuous. CMR was mada aware
of the early works in March of 2019 and It was always clear that the
aarly works were being conducted without permission and at their own
risk, to the knowledge of the parties concarned, certainly through Mr

Blaauw. At no staga did | or tha Board of Sefateng approve of thess

2arly works.

28.2 The Sumdev agreement had not yst becoma operational and there was
no basis for any axpenditure to be incurred in accerdancs with the

provisions of the Sumdav agreemant.

\W£4
(\ ‘ 'yi.
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28.3 The Applicants were not at any stage assured of any commercial
Cperations in futura, CMR, nor Sefateng can, thersfors, not ba held
rasponsitle for any of the purported financial losses in this ragard, it
was tha greed of the parties concernad in attampting to exploit tha
r2sourcas as fast as possible, without any conractual right that has lad
‘0 the "problem” that now is given as a reasen for both urgancy and a

»asis that the ralisf be grantad.

27.
AD PARAGRAPH 25 THEREQF

This is not correct. To the contrary, Sefateng would thrive if the Sefateng
Underground Project did not proceed. This would enable it to procure a mors
equitable and profitable finance structure for the underground operations. The
financing sought by way of this application is not the only manner in which

mining cperaticns underground may take place at the Sefateng mine.
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28.

AD PARAGRAPHS 26 AND 27 THEREOF

2

2

S

8.1

8.2

8.3

As has been already illustrated, from as far back as 8 June 2019, the
Applicants would have been aware that there was serious discomfort in

concluding the sought financial agresments.

Moreover, in November of 2015, this discomfort already rearad its head
whan Ms Maroga sought to ensure that the minutes of the meeting hald
on 23 November 2015 rsflected her concems regarding the

underground project. Her email dated 23 November 2015 already

attached as Annexure “KN5”.

| reference in part her concerns from the aforamentioned email:

"...Are you aware of any mines with similar arrangements fo the

ones we are proposing?

...Particularly as we do not know and can neither ostimate the
resuits of the bankable feasibility study for us to reasonably
astimate how long it will take to repay the capital, without having

done a proper lifa of mina financial svaluation.”
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The feasibility studies have to date not been forthcoming in order to

address these concems.

Tire contaxt within which the 28 billion Was raisad was when Dr Lakota,
the Chairperson of LEDA, communicated on 9 Cotober 2013, that in
actual fact, the project is axpacted o raalise revenus of over
wproximately R13 billion. These prejections were based on 2pacific
‘anumbers and assumstions. Sueh number was not simply arabbed out

of the air. it 5 a realistic ratum,

The R430 mitlion refarrad i3 a subie 3etive fiquia which 13 still a matter of
ubjectivity of this dnancial return nas taen discussed saveral times in

N3 audit committog of tha Safy tang Board, M3 Maroga confirms 3o in

nar confimatory affidavit attacnad hersto and markad 28 Annexurs

Mg,

20 acual rancial modol nrasen Hed indicatas a ratum of RA20 million

Bons Ly R . S A g
3 fax, This Is 2 1acionng ina cost of smploving a full ma 02O
ook ok o o 5 B o Ly i JRERR: B )
SO and cihar rasources air 3aay approved by ihe Ssfateng Board 43 the
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profit to R200 million. The R200 million will be completely “wiped out’ once
inflation is factored in to all the items in the financial model, resulting in the
valuation of the model being negative. This concern was also raised by

our financial advisors that reviewed the model (Fieldstone).

29.
AD PARAGRAPHS 23 TO 32 THEREOF

28.1 The allegations contained herein are denied. The context within which
they are dealt has been dealt with in the preceding paragraphs as well
as in the preamble to the seriatim response. | request that those

remarks be incorporated hersin as if specifically traversed.

292 In the meeting held on 29 Aprii 2019 the financial model of the
underground project was presented to the Board by Mr A VanHeerden (
RBA/ SCVD CEO). After the presentation the Board requested for the
financial model for the life of mine to be providad to the Board of Directors
of Sefateng. It was agreed that a separate meeting for the review of the
financial model be requested, after which the Beard of Diractors would

jointly consider the agreements based on the financial modal.

29.3 The special meeting of the audit and risk committes was hald and the

financial modsl discussed. Mr Clive Stewart, the Business Develcpment
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Manager for Traxys, who developed the financial model of the project
presented the financial medel to the committee and attendees. In that
meeting the members of the audit committee requested to see the
assumptions that informed the financial modal. The committee was not
happy with certain items in the model including additional costs for
stopping tonnages and a R2.4 billion sustaining capex in particular as this

was never part of the Sumdev agreement.

29.4 The audit and risk committee specifically noted that the cost of the
development of the mine {which was R780 miilion) had been agreed by
the Board, and with the new sustaining Capex, a further R2.4 billion, the
cost has increased significantly without further approval of the Board.

30.

AD PARAGRAPH 33 THEREOF

The contant herein is noted.

.

AD PARAGRAPHS 34 TO 37 THEREOF

The ailegations contained herein ara axpressly deniad. As has been already

llustrated, the SHA is not applicabla to CMR in the context of this application.

P!
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32.
AD PARAGRAPH 38 THEREOF

This is admitted.

33.
AD PARAGRAPHS 9 TO 53 THERECF

This whole history is irrelevant for present purposes. It appears that the
Applicants are attempting to simply creata atmosphare and suggest ‘we have
not acted properly. At svery tumn it appears that Bolepu and it associated
parties are and have been attempting to strong-arm CMR and Sefateng to

comply with their profit seeking activities.

34,
AD PARAGRAPHS 54 TO 53 THEREQF

24.1 Tha relevancy of the SHA in the context of this application is denied. As
already indicated and shall be arquad at the hearing of this application,
the SHA is not applicable, as the application before the Honourable
Court rslates to ths capital requiraments of the horrower and not

Sefateng's capital requirements.
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| request that paragraphs 5.1.12 to 8.1.8 of thig Answering Affidvait be

incorporated harein.

CMR cannot reasonably be required to provide security in respect of
obligations which it is not a party to. To be required to do so would be
tantamount to unfairly prejudicial, unjust or inequitable conduct.
This would certainly be an impairment in the probity with which
Sefateng’s company affairs are being conducted. This is a visible
departure from the standards of fair dealing and a violation of the
conditions of fair play on which every shareholder is entitled to

raly,

In this regard and by way of the Applicants conduct, the value of CMR's
shareholding value is teing seriously diminished or jeopardised by
reason of unfair, unjust or inequitable conduct on the part of those

who have managed to exercise control of Sefateng.

The prejudicial inequity and unfaimess lies in tha eifect of the conduct
of the Applicants in seeking to impose obligations which would be

detrimantal to the financial interests of CMR.
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35,
AD PARAGRAPH 80 THEREOF

Whila it is indead so that the purpcsae of Sefateny is to mine for chrome ora it
's imperative that it te undarstoed that this burposa does not mean that the
mining purpese is at the cost of all the othar governancy, constitutional and
social responsibilitios. The objactive to mina cannot and should not sucercade
siher objectives, more 23pacially not tha objsctives of soeial uplitmant and

¥

3 i
ity

38.
AD PARAGRAPHS 81 TO 72 THEREOF

38.1 Save to deny the purpcse and intention with which the mining right was

obtained, the ramainder of the allegations contained hersin are noted.

36.2 | wish at this stage to point out that CMR's concarn is not that
underground mining operations at the Sefatang mine are to take cvlace.
its concarn is with the oppressive terms within which the cperations are

preposed to take place.

<
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38.3 Moreover, there is a suggested increase of R60 per ton which is just a
mechanism or formula to enable Sefateng to repay a loan estimated at
R2.4 billion for sustaining capex that was not in the initial Sumdev
agreement. The only additional retum is R100mil over the 20 years. This is

after the directors of CMR requested for an adjustment in the return.

37.
AD PARAGRAPH 73 THEREOF

| have not been placed in possession of the Notica of Amalgamation. | am
advised that a notice requesting the production of such document will be filed
50 that it may be inspectad. In the circumstances, | can only take nots of the

averment.

38.
AD PARAGRAPHS 74 TO 77 THEREOF

38.1 The allegations contained harain are noted with the following remarks.

332 Tha balancing of interests does not favour the procursment of the

currsntly proposed financing structure. The SUMDEV agreemant was

L r.r
N\ i
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entered into with the expectation that any transactions would ba

beneficial to the parties. This is currently not the case.

38.3 The underground mine and ths financial capacity to mine it cannot be
at all costs. The Applicants seek to attempt to create an atmosphere of
desperation. Whilst it may indeed be of graat importanca for them in
particular, for the mining to take place, the terms have to be favourable
to the partiss. More aspecially, when the entire life of a mine is peing
cemmitted. It would be more prudent to advance with caution than to
hasten to conclude a transaction, notwithstanding its complexities and
dynamism. It is important to bring to tha Court's attention paragraph
2.2.3 of the SUMDEV agreement, as the version placed before the
Court by the Applicants dces not contain this clause. It provides that
one of the conditions must be the financial viability of the feasibility study.
This carries a lot of waight in that viability is not just on geology outcomes
out also on the financial viability of the project. Thers is no consensus

within the Board of Sefateng on this particular issue,

38.
AD PARAGRAPH 78 T 79 THEREOF

39.1 The content herein is denied. YWhila there may not at this stags be

aiternative funding proposad, CMR is almest as certain as the
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Applicants that favourable funding for Sefateng can be procured. The
Respondents cannot be heid ransom to conclude oppressive terms with

Nedbank at the threat of facing liquidation.

39.2 CMR, having the best interests of Sefateng in mind, will work tirelessly

to ensure that the company is successful.

40.
AD PARAGRAPH 80 THEREOF

The content herein is denied and already deait with directly above in the

praceding paragraph.

41,
AD PARAGRAPHS 81 TO 82 THEREOF

We have no knowiedge of these figures We have dealt above with the issuse
of the early works and refer the Honourable Court thersto. The proposed

income is actually an insult to Sefateng as has been daalt with above.
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42.

AD PARAGRAPHS 83 THEREOF

Tha centant herein is deniad in 3o far as it is incenaistant with my remarks on

he inapplicability of the SHA.

43.

AD PARAGRAPHS 84 TO 38 THEREOF

43.1 CMR cannot in good conscience be required to sign the project finance

43.2

decuments. The Sefateng Board was only informed for the first time of a
proposed loan between Nedbank and RBA in a meeting held on the 12" of
March 2019. The Board was also informed that the Bank requested for a
separate company (cther than RBA, which had a smelter as its asset) to
be formed. Ms Maroga indicated that the Sefateng Board had never given
a mandate for terms and conditions of any loans that would have an
Impact on Sefateng. In that meeting it was asked if the loan would have

any implications for Sefateng and it was indicated that it would not.

It was also confirmed by RBA in that meeting that the Pladge of Shares
ralated only to 45 % shareholding which excluded that of CMR and that

CMR will not pledge its shares and it was explicitly said that the banks



43.3

43.4

43.5
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understced this, The Chairman of the Board emphasized that ail

guarantees will be that of Traxys.

It was further indicated that government is the shareholder of CMR and
effectively Sefateng and therefore even the bond over the mining right will

be subject to approval by the government.

Ms Maroga specifically reminded the Board that Sefateng transferred the
risk to RBA to be the company to obtain Funding hence it was agreed for
Sefateng to be charged prime plus 2 % for RBA to go and get the loan.
Assurance was also sought that there is no confusion on these terms of

the terms of this loan.

I'am not in possession of the minutes of this mesting. The audio
recording of such maeeting can be obtained from Sefateng,

44,

AD PARAGRAPHS 29 TO 91 THE RECF

441

442

Tha content herein is deniad.

As already indicated, the rasolutions signed were on condition that thay

would held in escrow until all of tha necessary conditions wers met,
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44.3 At the meeting of 5 June 2019 the Board was informed that an additional
scope of work to review the sustainability of the project for Sefateng was
approved by the Audit committee. It cannot therefors be submitted that

the Board approved this project whilst the financial due diligence was

incomplete.

44.4 There was also naver any withdrawal of approval. The withdrawals
referred to are in relation to the subcontracting of Murray & Roberts.

The minutes of the meeting whersin this took place are attached harsto

and marked as Annexure “XN5".

45,
AD PARAGRAPHS 92.1 TO 92.3 THEREOF

43.1 The deponent emphasizes the fact that some of these concemns wers
raised by CMR appointed Directors. The truth of the matter is that the

antire Sefateng Board took the decision.

45.2 'What it does, howsver, demonstrate is that tha CMR Dirsctors, acting
in the interasts of Sefatang, were the only ceople who were property
considering the lsgal and financial implications of the Sumdav

Agreement for Sefateng itself.
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45.3 What is important to note throughout the founding affidavit and what

45.4

43.5

nas been stated in the Answering Affidavit, is that at no time did the
Bolepu appointed directors, under the leadership of Mr Blaauw, ever
challsnge, seriously investigate or aftempt to clarify any issue relating
to this entire structure. The reason we now believe that to be case, is
that Bolepu was going to benefit handsomely through its relationship
with the other associated parties, as dealt with above in these papers

already.

It is correct that a financial due diligence was conducted. As previously
indicated, Fieldstone was appointed to perform a review of the financial
model. This was for the Board to have an independent review of the
commercial terms of the debt funding as weil as finding with regards to the

financial model. The report was issued in May 2019.

It must be noted that the review performed did not determine the
profitability of the project. As was also already indicated, Fieldstone were
unable to complete the due diligence due to limitation of scope which

included time constraints and limitation of required information.

A decision was taken by the Audit committes that BDO had already
raviewed the detailed financial medel of RBA that was used to obtain
funding , on behalf of Nedbank and it was best to utilize them to review the

medel to save time. Due to time constraints the audit committee accepted

L
Wp.
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Sl

the limited scope of work by BDO, The RO report was presentad to the
audit committee on 3 August 2019. The minutes of the maeeting are

attached hersto and marked as Annnexura “N9",

Y |

45.7  As per the minutes the audit committee still had roservations raqarding the

viability of the nrojsct and did not take a visw racommending the nroject

for approval of tha 2oard out noted tha ronort,

i

5.3 A Board imesting was held on 13 August 2019 o present tha 300 report,

aowavar, thare port'was navser nrezentad.

,,
o &
Fo
S

CMR did net sign tha agroemenis as averred in nar agrapn 52,3, This

was corractad in the Beard maeting hald on 3 ¢

Saptembar 2019,

48.
AD PARACGRAPH 92.4 THEREOF

This meeting did take place, but the discussions ralating to the funding

arrangsments detwsen negotiations with Nedbank ware in vary broad terms

and no real specifics were mada known. In fact, we do not know axactly

what the arrangements ars that ars in place betwsen Nedbank and the

borrower, as dealt with aboye.

47.
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AD PARAGRAPHS 92.5 AND 92.8 THEREOF

‘Mo have dealt with this maating at length above and refer tha Honourabla
Gourt thersto.  When particularly raferrad to tha minutes in terms whereof it
'vas notad that the resolution be xept in ascrow panding the conditions that

nad teen agreed upon at tha meeting.

AD PARAGRAPH 92.7 THEREOF

There was a CMR Board Meeting on such date at which a presentation was
presented at which Mr Blaauw was present.  That, however, was not the
main purpose of that Soard meeting on the day, since we had a number of

other issues to discuss and several cther presentations that tock place.

49.
AD PARAGRAPH 2.8 THEREOF

49.1 What is significant i3 that the deponent simply glosses over the avents
that transpired befors the “Finance Agresmants” wers signed. First of

all, the deponent is completely vague as to what financa agraemants
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wers signed and they are not annexed to the papers and we invite the

Applicants to annex such decumentation to their replying affidavit.

Furthermere, on 13 August 2019 and befora the signing of these
financial agreements, a special meeting of the Board of Directors took
place at Traxys' office in Bryanston. | annex hersto as Annexura

“iKN10”, a trus copy of the Minutas of such special meeting.

The discussions and what transpired at this meeting is of great
significant in the events that have taken place and in showing why the
Applicants, apart from all of the other reasons already dealt with above,

ara simply not entitled to the relief they seek.

In such minutes, Paragraph 2.1 records that the Agenda, after having
been discussed thers were matters that the directors did not
unanimously agree on. This related to the issus of the signing of the

financial agreements.

It is noted n particular in Paragraph 2.1.2 of the minute that intar-
directed disagreements aross, at sometimes to such an extent that

diractors laft the mesting due to such disagreemants.

Again, the Board was put undsr oressurz ‘o 7o and sign the
3

documentation and it was then stated that there was 3 tims slot that

J
=37
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had been set apart for the signing ceremony of the documentation for
the underground project at Allan Ovary Attorneys. At that stage, the
Board was also informed that the majority shareholdar had not fulfilled

the conditions precedent.

Ms Jackie Madlan of Norton Rose was also present at the meeting and
she stated that as agreed by the Board Resolution of 5 Juns 2019, the
resolution was subject to the approval of all shareholders and reminded
the directors that sach shareholder would be required to provide a
resolution authorising Sefateng to enter into the agreements. CMR
had not passed such a resolution, which are the resolutions that are

now attempting to be forced upon CMR.

Paragraph 2.1.12 of the minutes confirms that the Board in the 13" of
August meeting agreed that the Sefateng Board resolution taken on 5
June 2013 was in place and the conditions that the shareholders had to
independently approve the Sefatang actions and provide the relevant

resolutions and authority was reiterated.

Ms Maroga added that according to her racollection thare was a further
condition that the commercial terms had to be favourable to Sefateng,
Ms Marcga emphasised that the view of the profit that was anticipated

for Sefateng was low and tha commarcial terms regarding the financial

s
,
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model wers not favourable to the company. | confirmed that there was

still disagrsement on the commercial terms teing favourable to the

company.

49.10 Ms Maroga also provided feedback that the original Sumdev
Agresment was not favourable to Sefateng and that the communities

would only be racaiving approximately R230 000,00 on the figures

available at the time.

43.11 It is clear from these minutes and the 5 of June minutes that it was a
condition precedent for Sefateng to enter into the financial
arrangements that all of the shareholders had to ba in support of such
an arrangement. it is clear that the majority shareholder, namaly CMR
'3 not in favour of the arrangement and as such the condition pracadent

for Sefateng to anter into any financial arrangements had not been met.

49.12 In these circumstances, it is submitted that it is not possible to simply
compel CMR to entar into the agreements and pass tha resolutions that

ars annexed {o the Notica of Motion.
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50.
AD PARAGRAPHS 93 THEREOF

itis clear that CMR was having difficulties with the fianancial and profit of tha
project and had specifically mads the signing of ths documants subject 1o
2ach sharsholdaer's approval. With respect, tha questions and lasues raised
¥ars in themselves indicative of the possivility that the necessary rasolutions

may net be orovidad,

51.

AD PARAGRAPHS 94 TO 98 THEREOF

51.1  The letter, Annexure "FA14” attached to the founding affidavit clearly
and unequivocally records the correct facts and legal position. Mr
Chepape had nsver been authorised to represent CMR in entering into
any of the agreements and the moment LEDA beceme aware of it on
cehaif of both LEDA and CMR notifiad Sefateng of this fact.

Accordingly, no legally binding document arese.

31.2 Mr Chepape went off on a frolic of his cwn and had simply no authority

'0 do what ha did.

e
L
e N

:4‘



Page 63

31.3  The position ramains claar that at ail times Sefatang knew that the final
ipproval of Sefateng’s entering into the finance agreaments was
subject to sach of the sharsholders in Sefatang  indspendently
approving such arrangament.  Thars was no foragons conclusion that
ihis would in fact ocour and the 5" of Juna 2019 rasclution corractly
r2cords this fact as confimmad by Ms Jackia Midlane at the 13 Auguat

2013 meeting.

)
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52.
AD PARAGRAPH 39 THEREOF

This i3 noted.



Page 69

53.
AD PARAGRAPHS 100 AND 101 THEREOF

CMR dogs indeed supgport tha project insofar as establishing an underground

mine. ‘What CMR's oroblems and cbjections ars, which hava heen

rapeatedly deait with above, i3 that the format of the oroject in i3 orasant

form, i3 financial viability for 3. Sefateng and Sefateng’s sharsheldars and the
apinitation of minsrals without amy Tue tanait for the community and tha

cojactives of LEDA and CMR ara contrary fo the manner

(J‘\.- § & s
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lindarground projact is propesed 19 be given affsct o,

w hetd LI

24,
AD PARACRAPH 102 THERECF

341 The letter was written with Nelson Pasha still stated as being

representative of the Fourth Applicant.

S4.2 Nowhers in the papers do the Applicants and in particular, Bolepu
actually set out what the real iob creation would be. Where the

number of 2000 jobs comes from, i3 unknown.,
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34.3  The truth of tha matter is that if a proper structura of tha exploitation of
the chroma is arrangad, then ths sama number of jobs will ha creatad,
but considerable mora benafits for not only the lecal communitias, but
the communitias of Limpopo in general, as is the aim of LEDA and
CMR. What we are dealing with i3 aimest lixe tha old ~clonial times
wnere tribes whers given some glass beads for vast asssts and were

told to be satisfied with that,

55.
AD PARACRAPHS 104 TO 107 THEREOF

I have deait with the manner in which this request was made during
negotiations. | wish to racord that Mr Blaauw and his associates simply

refuse to talk to us thereaftar and no further discussion on a possible profit

shars took placs.

AD PARAGRAPH 108 THEREOF

| reject the content of this paragragh.

-~
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57.
AD PARAGRAPH 109 THEREOF

The trus metive for tha demand has been et out in great length above. The

undariining rationala is that the intarests of the Limpopo bacple ara being
My 3 b k&

axpioited at their cost as has been axolained abova,

8.
AD PARAGRAPHS 110 TO 112 THERECF

This is corract.

59.
AD PARAGRAPHS 113 TO 114 THEREOF

The documents requirad hersin are noted. | am advised that thess documents

ought to be treated in the same manner as those already dealit with.
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80.
AD PARAGRAPHS 115 TO 125 THEREOF

80.1 | am advised to submit that the alleged consequences from the failure
to sign the resolutions cannot outweigh tha interests of the

stakeholders as well as the broader public.

80.2 Further legal argument will be made at the hearing of this application in

this regard.

81.
AD PARAGRAPH 128 THEREQF

| accept that these are the raquirements, but submit to the Heonourable Court

that such requirements have not been mat.

82.
AD PARAGRAPHS 127 T 122 THEREOF

32.1 | am advised that the Applicants do not and have not shown a clear

right to tha interdict at all.

=
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First of all, as dealt with above, the provisions of tha 2014 SHA do not
provide for this situation that tha Applicants ars attemoting to forca

ugon CMR.

As has boen deailt with in depth above, CMR's mandata i3 ona of the

/ary reasons why CMR cannot support this preject bacause the only
sconomic developmeant that is taing sconsorad through this oroject are
hesa of Mr Slaauw's interasts and the other associated companias in

N2 Bumdav Agresment.

83.

AD PARAGRAPH 129 THEREOF

83.1

! have deait with each and every one of these averments and
allegations at the appropriate placs in the affidavit and refer the
Honourable Court to where we have dealt in depth with these matters
above. | reject the content of this paragraph in its entirety where it

conflicts with what has been stated previously.

The argumentative content of this paragraph is rsjected and | am
dvised that full legal argument will be reprasented to the Honourable

Court as has been already dealt with above.
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a4,

AD PARAGRAPHS 130 AND 131 THEREOF

The content of these paragraphs are rejectad in totality and the Honourable

Court is referrad to what has been stated previously.

65.

AD PARACRAPHS 132 AND 124 THEREQF

85.1

85.2

| disagree and dispute that severe prejudice will ba caused to Sefateng.
Sefateng will incur no new expenses should the Sumdev Agreement
not be entered into or failed because the suspensive condition is not

met.

In fact, this will create the opportunity for Sefatang to enter into a
properly motivated, commercial and sensible agreement for the
axploitation of South Africa’s minerais for the benefit of tha

communities.
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686.

AD PARAGRAPHS 135 TO 139 THEREOF

I deny that CMR is in breach of the 2014 SHA rssolution and accordingly

Clause 20 would not become operative.

87.

AD PARAGRAPHS 140 TO 144 THEREOF

67 1

87.2

| have dealt with urgency in depth at the start of this affidavit and refer
the Honourabla Court thersto. | reiterate again that any possible
urgency has been created By the Applicants, in particular the First
Applicant itself, The disputes and concerns of CMR and its directors
have been known for many months and in fact, as long ago as late

2018.

in the circumstances, | pray that the application be dismissed with
costs, such costs to include the costs consequent upon the

2mployment of two Counsel.
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THUS SWORN TO AND SIGNED BEFORE ME AT 7/ (4 on
THIS, THE ™ DAY OF NOVEMBER 201}, THE DEPONENT
HAVING ACKNO'/LEDGED THAT HE UNDERSTANDS THE CONTENTS
OF THIS AFFIDAVIT, AND THAT THE CONTENTS THEREOF ARE TRUE,
THAT HE HAS NO OBJECTION TO THE TAKING OF THE OATH AND
THAT HE CONSIDERS THIS OATH TO BE BINDING ON HIS
CONSCIENCE.
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