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BOWMAN GILFILLAN
1 Alice Lane. Sandton, Johannesburg

PO Box 785812, Sandton, 2146, South Africa
T +27 11668 9000 | & +27 11 668 9001
Docex 6 Johanneshurg

E info-sa@bowmanslaw.com

www bowmansiaw.com

Qur Reference: Tumisang Mongae/ Nhlanhla Your Reference: Buka Strategic Projects // The Mvula
Tshabalala - 6119992 Trust

Direct Line: 011 669 9350/9649 Date: 21 February 2019

Email Address: tumisana.monaae@bowmanslaw.com / nhlanhla.tshabalala@bowmansiaw.com

BY EMAIL

Mr V Mfinci

Mfinci Bahlmann Incorporated
vuvisa@mfincibahlmann.co.za

Copy to-

Adv Terry Motau SC

The Arbitrator

Email: impa@aroupé21.co.za

Dear Sirs

BUKA STRATEGIC PROJECTS (PTY) LTD (PREVIOUSLY KNOWN AS UBUNTU SIMA TRADING CC) (“UBUNTU
SIMA™) / THE MVULA TRUST & OTHERS CASE NO. 86534/2017

1. We refer to our letter dated 21 January 2019.

2. We have completed the review record and filed it with the Registrar Gauteng Division, Pretoria (the
Registrar) on 20 February 2019. You may according obtain a copy of the record from the Registrarr.

Yours faithfully

P Lea—ne VM;//

Bowman Gilfillan
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IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA
CASE NO: 86536/2017
In the matter between:-
BUKA STRATEGIC PROJECTS (PTY) LTD

(Previously known as Ubuntu Sima Trading CC) Applicant
and

THE MVULA TRUST First Respondent
SEANI SILAS MBEDZI N.O. Second Respondent

N0 —

ALUFHELI DOWELANI N.O. Vil g p _, Third Respondent
ASIVHANGA TSHIBUBUDZE N.O. S \ Fourth Respondent
SUTHU LINDA CORDELIA MAPHAHA N.O. Fifth Respondent
MICHAEL WILLIAM MARLER N.O. Sixth Respondent
MAGGY MPHOLO KGWANTHA N.O. Seventh Respondent
TERRY MOTAU SC (ARBITRATOR N.O.) Eighth Respondent
MINISTER OF COOPERATIVE GOVERNANCE AND

TRADITIONAL AFFAIRS Ninth Respondent
SERITI INSTITUTE Tenth Respondent
DHLADHLA FOUNDATION Eleventh Respondent

FILING SHEET




DOCUMENTS FILED HEREWITH:

1. The review record together with such reasons as are required by law.

DATED at JOHANNESBURG on this DAY of FEBRUARY 2019.

/"_\Ea—_—_—

BOWMAN GILFILLAN

First to Sixth Respondent’s Attorneys
11 Alice Lane

Sandton

Tel: 011 669 9000

Fax: 011 669 9001

c/o GILDENHUYS MALATJIINC
GMI House, Harlequins Office Park
164 Totius Street

Groenkloof

Tel: 012 428 8835

Fax: 012 428 8601

Ref: T Mongae/ 6119992

TO:
THE REGISTRAR
GAUTENG DIVISION, PRETORIA

AND TO:

MFINCI BAHLMANN INCORPORATED
Applicant’s Attorneys

341C The Rand Street

Lynwood



Tel: 012 361 1647/8
Fax: 086 573 6631 / 086 589 3987

Email: vuyisa@mfincibahlmann.co.za & esethu@mfincibahlmann.co.za

Ref: VS Mfinci / U04

AND TO:

MVULA TRUST

First Respondent

49 New Road

Block C-IL Piacere, Section 22
Grand Central

Midrand

Gauteng Province

AND TO:

THE TRUSTEES OF THE MVULA TRUST
Second to Seventh Respondents

49 New Road

Block C-IL Piacere, Section 22

Grand Central

Midrand

Gauteng Province

AND TO:

ADVOCATE TERRENCE MOTAU SC
Eighth Respondent

Rex Welsh Chambers, Group 621
Sandown Village Office Park

Corner Gwen and Maude Street
Sandown

Johannesburg

AND TO:



MINISTER OF COOPERATIVE GOVERNANCE
Ninth Respondent

87 Hamilton Street

Arcadia

Preotia

Gauteng Province

Tel: 012 334 0777

Ref: George Seitisho

AND TO:
SERITIINSTITUTE

Tenth Respondent
Western Wood Office Park
145 Western Service Road
Woodmead

Johannesburg

Gauteng Province

Tel: 011 262 7700

Ref: Gavin Anderson

AND TO:

DHLADHLA FOUNDATION

Eleventh Respondent

Mgabadeli House

Corner Lever Road and Monica Street
Noordwyk Ext 4

Midrand

Gauteng Province

Tel: 079 962 9529

Ref: Sipho Dhladhla



IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

<

Case No: 2.C 2.5 012017

g

In the matter between:

BUKA STRATEGIC PROJECTS (PTY) LTD

(Previously known as Ubuntu Sima Trading CC) Applicant
and
THE MVULA TRUST e First Respondent

SEANI SILAS MBEDZI N.O Second Respondent

ALUFHELI DOWELANI N.O ) Third Respondent
ASIVHANGA TSHIBUBUDZE N.O Fourth Respondent
SUTHU LINDA CORDELIA MAPHAHA N.O Fifth Respondent
MICHAEL WILLIAM MARLER N.O Sixth Respondent
MAGGY MPHOLO KGWANTHA N.O Seventh Respondent
TERRY MOTAU SC (ARBITRATOR N.O) Eighth Respondent

MINISTER OF COOPERATIVE GOVERNANCE AND
TRADITIONAL AFFAIRS Ninth Respondent

SERITIINSTITUTE Tenth Respondent



DHLADHLA FOUNDATION Eleventh Respondent

NOTICE OF MOTION

KINDLY TAKE NOTICE THAT application will be made in the above Honourable on

behalf of the Applicant for an order in the following terms:

k. Condoning the late filing of this application and permitting the Applicant to enrol

this application;

2. Declaring the conduct of the Eighth Respondent in the arbitration proceedings
between the Applicant and the First Respondent as represented by its Trustees
being the Second to Sixth Respondents and which were finalised on 1 March

2017 was irregular and unlawful,

3. Declaring that the award made by the Sixth Respondent was obtained in

circumstances that are improper and is reviewed and set aside;

4. Directing the Ninth Respondent, Tenth Respondent and Eleventh Respondent to
furnish to the Applicant and First Respondent within 15 days of granting of this

order, all attendance registers and reconciliation of payments done in respect of



the Community Work Programme project as implemented by the First

Respondent during the period 2011 to 2013;

5. Permitting the Applicant to discover within 15-days of obtaining the records from
the Ninth, Tenth and Eleventh Respondent, and to refer for debatement of
accounts, the records obtained in respect of work attendance in terms of the

Community Work Programme for 2011 to 2013 financial year,;

6. Directing the Applicant to furnish to this Court within ten-days of completion of

the debatement proceedings, any joint report of the experts;

&, Pending this Honourable Court's ruling on the relief in prayers 1 to 5 above and
or finalisation of the implementation thereof, the Award granted by the Eighth

Respondent on 1 March 2017 be stayed,;

8. Granting costs against any or all of the Respondents that opposes this
application;
9. Granting further and/or alternative relief.

TAKE NOTICE FURTHER that the accompanying affidavit of ZIPHOZETHU

MATHENJWA together with the annexures thereto will be used in support of this

application.



TAKE NOTICE FURTHER THAT the Eighth Respondent is required to dispatch, within
10 days after receipt of the notice of motion in this matter, to the registrar of the above
Honourable Court, the record of the arbitration proceedings in the matter between the
Applicant and the First Respondents, that is sought to be reviewed and set aside,

together with such reasons as are required by law or desirable to provide.

TAKE FURTHER NOTICE THAT if you intend opposing this application you are

required:

(a). to notify the Applicants' attorneys in writing within five ( 5) days upon service of
this application on you by serving a copy of your notice to oppose on the
Applicant's attorney and file the original with the Registrar of the above court
and;

(b).  within thirty (30) days of date of delivery of the Applicant's amended Application,
file your answering affidavit, if any, and further that you are required to appoint in
such notification an address referred to in rule 6( 5) (b) at which you will accept

notice and service of all documents in these proceedings.

FURTHER TAKE NOTICE that if no such notice of intention to oppose be given, the

application will be made on 2018 at 10h00 or as soon

thereafter as counsel for the Applicant may be heard.

DATED at PRETORIA on this 21st day of DECEMBER 2017



TO:

AND TO:

MFINCI BAHLMANN INCORPORATED
Applicant’'s Attorneys

341C The Rand Street

Lynnwood

Tel: 012 361 1647/8

Fax: 086 573 6631/ 086 589 3987
Email: vuyisa@mfincibahlmann.co.za &
esethu@mfincibahlmann.co.za

Ref: VS Mfinci/U04

THE REGISTRAR

GAUTENG DIVISION, PRETORIA

BOWMAN GILFILLAN INCORPORATED

Attorneys for the First to Sixth Respondents

11 Alice Lane

Sandton

Tel: (011) 669 9500

Fax: (011) 669 9001

Email: junaid@bowman.co.za & t. mongae@bowman.co.za

Ref: J Banoobhai/T Mongae/6119992



iM THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

Case No: ..................12017
In the matter between:
BUKA STRATEGIC PROJECTS {PTY) LTD
(Previously known as Ubuntu Sima Trading CC) Applicant

and

THE MVYULA TRUST

SEAN] SILAS MBEDZIN.O

ALUFHEL] DOWELANI N.O

ASIVHANGA TSHIBUBUDZE N.O

SUTHU LINDA CORDELIA MAPHAHA N.O

MICHAEL WILLIAM MARLER M.O

MAGGY MPHOLO KGWARNTHA N.O

TERRY MOTAU 3C {ARBITRATOR N.O)

MIMISTER OF COOPERATIVE GOVERMAR
RS

TRADITIONAL AFFAL
SERITHMNSTITUTE

DHLADHLA FOUNDATION

First Respondent

Second Respondent
T

Third Respondent

Fourth Respondent

Fifth Respondent

Sixth Respondent

Seventh Respondent

Eighth Respondent

Ninth Respondent

Tenth Respondent

Eleventh Respondent



FOUNDING AFFIDAVIT

I, the undersigned:

ZIPHOZETHU MATHEMJWA

hereby make oath and state that:

[ am an adult female business woman and am the sole director and
shareholder of the Applicant carrying on business at Elethu House, Suite G4,
Building 27, Thornhili Office Park, 94 Bekker Road, Midrand, Gauteng

Province.

The facts deposed to herein are within my personal knowledae and are both
i

true and correct.

l'am in my aforesaid capacity as the Diractor of the Applicant duly authorised
to represent the Applicant in the proceedings in this matter. | annex hereto the
resolution of the Applicant authorising me to act on its behalf, and marked it

“ZM-17.

On 12 January 2012 at Johannesburg the Applicant and the First Respondent
concluded a service agresment. It related to the Community Work Programme
("CWP") for the pericd of 2011 to 2014 (“the proiect’). | beg leave to refer to
the agreement as the uBuntu Agreemant and | attach hereto a copy thersof
and mark it as annexure “ZM-2”.

iy
,Z::SA E
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JURISDICTION AND PARTIES

8. The uBuntu Agreement was concluded at Johannesburg, Gauteng Province.
The First Respondent nas its principal address at 49 New Road, Block C-IL
Piacere, Section 22, Grand Central, Midrand, Gauteng Province. | submit thus
that the above Honourable Court is endowed with the necessary jurisdiction to

determine the issues in this application.

B. The Applicant is Buka Strategic Projects (Pty) Lid, a private company with
limited liability and having registration number: 2015/298937/07. It was
previously known as Ubuniu Sima CC and conducts its principal business
from Elethu House, Suits G4, Building 27, Thornhill Office Park, 94 Bekker

Road, Midrand, Gauteng Province.

7. The First Respondent is Mvula Trust, a trusi between persons, established
during 1993 and having the Master's Trust Reference number: 1T1595/93(T)
and having its principal offices at 45 New Road, Block C-IL Fiacere, Section
22, Grand Central, Midrand, Gauteng Province The First Respondent is run
on a commercial basis, tendering for, and implementing public services

relating to social infrastructure such as water and sanitation.

8. The Second to the Seventh Respondentis, are all individuals who in their
official capacities, are trustees of the First Respondent and are persons

whose full and further particulars are to the Applicant unknown. Unless they



10.

2arsonally oppose the current application, no order as to costs will be sought
azainst the Second to Ssventh Respondents in their personal capacities. A
copy of the First Respondent's Letters of Authority issued by the Master of the

High Court at Pretorie is annexed herelo as "ZM-3".

The Eight Respondent is Terrence Motau SC, an Advocate of this Henourable
Court and holds chambers at Rex Welsh Chambers, Group 621, Sandown
Village Office Park, Cornsr Gwen and Maude Strest, SANDOWN,
JOHANNESBURG and is the person who was appointed and acted as the
Arbitrator in the impugned arbitration proceedings. He is the person who
issued the arbitretion award dated 1 March 2017 annexed hereio and marked

“ZR-4”,

I'ne Ninth Reaspondent is the Minister of Cooperative Governance, and is the
gxaecutive authority for the reso e Depcartment having its principal offices at
87 Hamilton Strest, Arcadia, Pretoria, Gauieng Province. The Ninth
Respondent is the Client that commissioned the CWP project that was

implemented as the key object of the uBuntu contracl. The Ninth Respondent

,;-

is a party that ultimately bore the public financial expenditure in respect o
sBuntu contract, and is the party which | submit, would be entitled to receive
zny wage budgst related amounts ralating to the project which could be
proven to oe outstanding. It is further, the party which recsived accounting
and other reports. The Ninth Respondent is ciled herein for the public

accouniability interest it may have and no order is sought against hirm unless it

opposes this application.
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ihe Tenth Respondent is Serill Institute, a non-profit organisation whose full
and further carticulars are to the Applicant unknown, carrying on business at
Waestern Wood Office Park, 145 Western Service Road, Woodmead,
Johannesburg, Gauteng Province.

The Elevenih Respondent is Dhiadhla Foundation, a non-profit organisation
wiwse full and further earticulars are to the Applicant unknown carrying on
2ninass at Mgabadell House, corner Lever Road and Monica Strest,

MNoordwyk £xt 4, Midrand, Gauteng Province.

The Tenth and Eleventh Respondents are the entities that acted

,: 3
o
o
o
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CWP project &t issue in this matier, as Provincial Implementing Agenig and
were responsible both as administrators of the project &t provincia! and local
leval, They are cited herein tecauss of the reporiing and accounting role they
nlayed as repositories of records and information rslating to the CWP
varticipants and the delivery of the CWP, and would in the event that the
review herein is granted, be required o be directed to produce all the records
that relate to the implemeniation of the CWP and essentially records i

would prove that there is no amount due and payable by the Applicant {o the

CL
4

irst Respondent. There is no costs order sought against the Tenth to

i

Eleventh Respondent unless they oppose this application.




The First Respondent, being the First Respondent, is the party that, through
s porsona  dramatis the Second Respondent, instituted  arbitration
seovaedings on 31 Octobar 2014 against the Applicant. The details of those

arbitration proceedings are further dealt with below, save to state that such

el A’-»';' ) I 1 e g urony a5 i sdivgen o~ !

arbitration proceedings were effectively brougitt {o & pulative conclusion when
5 S s PR v o ~ Apceinet e Areliccant som b RAorel 2047

the Respondent made an award against the Applicant on 1 March 2017
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appiication.
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me Apolicant contends that the conduct of the Eight Respondent during the

7

arbitrations proceedings and the findings and award made by hum, were as

much irregular, unlawful as they were irretional hence the arbitration

" o .
proggeaihgs ale smuu(*n\:::‘; IR 21913 Aication.

iy condonation for the iate

Aling of these procoedings, as justified below, and effectively an order
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17. The sarbitration proceedings are, as | will detail further below impugnec
o~ D
essentially because the during the arbilration proceedings, the kight

Respondent in a number of ways, displayed & grossly biased atiitude towards

e Apolicant. He further acted irrationally and conflated the issues before him
el ooven more serdously, ignored diserepancies in the joint minutes of the
seooerts and for reasons that are still inexplicable, refused the Applicant's

affidavit to be admitied when it was necassary o do se. The

Tieab t I aceinn b b fr ] o pba, B oarreavrrd s e s - H o
Fighi Respondent further meace his award afic ising to allow the Applicant

P evidence jusiying the

te present al ibe arbillalion proveedings, maien

ounts disbursad by the Applicant

|

to the CWIPP participants, when such

asvidence was discoverad.
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thereafier deal with the perlinent grounds of impugnation against the

arbitralion procesdings and the awaid.

HISTORICAL OVERVIEW

o Applicant is a wholly empowerad company that specializes in community
development projects. Its objectives are community development, training and

education as well as poverty salievigtion. Wilh iis expertise in project

management, the Applicant

community projects and disbursement services.

20.  On or aboul Movember 20711 the Ninth Respondent, issued a Rsquest for

Proposal for the dalivery of CWP ,,ﬁ”’“

7

A7



22.

The Applicant, then known as Ubuntu Sima CC, approached the first
responded through its former CEZO Mr. Phakamani Buthelezi, to collaborate in
the tender and to effectively be a sub-contracted service provider. The
proposed agreement would sec the perties entering into a sub-partnership
agreement, with the First Respondent assuming the leading strategic
program management role and Ubunit Sime assuming the day-lo-day
technical project implementation role. The First Respondent agreed to the

request.

Appiicant subsequently obtained the tencer cocumentiation and informed First

£. J

Respondent of such and immediaiely staried preparations (afier attending the

compuisocry iender briefing) for ihe development of a responding technical

oropcsal. Applicant developed the entire technical proposal, with minimal

u

racorded input from the First Respondent.

The unicue features of the project as proposed by the Agplicant, and which |

submif, was the sole advanlage of the Applicant's propesal to the Firs
Respondent wae the ischnical knowledge of informeation systems and
mnactional foconnologias provesed by the Applicant, which included a

oimized GCasnless Wages Payment System (CWPS). This meant that the

CWVi° participants would not unlike in other areas, be paid in cash, but would

i
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25,

After the tschnical proposal was finalised, the First Respondent then
submitted the tender in respect of the CWP and was awarded such tender by

the Ninth Respondent.

The First Respondent signed a Service Level Agreement with the Applicant

with a principal objective being that the Applicant weould administer and

manage the package of the CWP awarded to the First Respondent by the
Minih Respondent. To the extent that the project was delivered by the

fonlicant, the Applicant was required to account to the First Respondeant and

bl ¥ |

1

the First Respondent would remunerate the Applicant on the basis of the
uBuniu Agreement on a 85/15 basis in terme of which the /»“-\.p{,hc ant would
earn 85% of the professicnal fees out of the tolal value of R29 ¢2¢ 298 being
the amount of the tender over & period of three years commencing in

NMovember 2011.

I'he tender was nationally spread and a number of service providers, known
as Implementing Agents were appointed across the couniry o deliver CWP

management and disbursements in specified provincial and local municipal

areas.

e material and re‘;\;vant tarms of the CWP iender ware structured as
iollows:

The objectives of the CWP are to:

e
strengthening community development approaches; L
%



strengthen the economic agency of people in poor areas;
provide work experience;
ennhance dignity; and

promote social and economic inclusion.

Deliverables of CWP: -

The CWP is dssignaed as an employment safety net, not an employment
solution for participants. It provides a baseline in terms of income security and

economic access and participation;

It is an area-based pregramme implemented in a defined lecal area celled “a
site.” A site is usually & municipal area thet extends over several wards. Sites
are established in poor areas where unemployment is high and sustainable

jobs will take the longest to reach. Cach site is sub-divided into a number of

sub-sites constituting of wards and villages,;

gy

It is meant to complemnent and not replace the existing livelihood strategies o
unemploved and underemployed people. The CWF is an ongoing pregramme
with participants moving in and out of the programme as their needs cnange

ihe CWP orovides access to a minimum level of regular work on an on-going
and predictadle basis hose who nead it the most at the local level

Currently, it offers 100 days of work a year, managed as either two (2) days a

week of eight (8) days of work per month.



The CWPR usss communily participation processes to identify ‘useful work'
through Local Reference Committess (LRCs). ‘Useful work’ is defined as an
activity that coniributes to the public good. The work undertaken is generaily
multi-sectoral (undertaken across departmental mandates and spheres) and
responds to priorities set at local level through communily participation
processes. Generally, each site identifies a set of anchor programmes that

ara ongoing and provide core work.

THE MODEL OF CWP

28.

The CWP is part of non-state sector program, grouped under the Extended

Public Works Program (EPWP).

The program had three distinet, but intertwined tiers of agents, each meant to
reoort to the other in order of responsibility, namely the strategic Lead Agent
(LA), the Provincial Implementing Agent (PIA) and the Local Implementing
Agent (LIA) for purposes of managing participant workers within & community

be

who are coniracted to deliver ideniified community projects, such as road

In this regard the main coniractor, such as the First Respondent directly

contracted the PlAs and the PlAs directly contracted the LIAs.

/]\*‘)\
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31.

w
5

33.

)
ko

o
(9]

The reporting line was from each tier up and accordingly the First Respondent
b Lb i

directly had a legal relationship with the agents, including on matiers of

(Q

ownership of initiation, ownership and retention of records.

The Applicant, as a sub-contracter was-on a dotted line reporting basis-only
responsible to receive completed and uploaded data on the CPWS from the
PlAs and to ensure reconciliation, process payment, provide reports and
jointly (with the PIA) attend to payment queries. The Applicant did not have a

legal relationship with the PiA's and LIA

The original payment and attendance records were generated and kept at the
PIA offices for auditing purooss and the First Respondent had direct solid line
responsibility over all the records. The First Respondent thus bore the
responsibility to account in turn to the Ninth Respendent as the Client in

respect of the repors.

In view of the initially good working relations, the First Respondent relied

principally upon the Applicant to assist in reporting responsibilities.

There was a separation of roles with respect io the generztion and

consolidation of data as well as the ultimale payment, hence Applicant never

capturing. The

¢]

inal

")..
=

pergtion ang

o

assumed the role of payment dala g
responsibility over such information lay with the PlAs, who were responsible

and accountable to the First Respondent directly.



THE CASHLESS WAGES PAYMENT SYSTEM (CWPE)

36. The Applicant interpreted the terms of reference to mean a fully or semi-
automatad system, which will ensure risk management on the handling of
cash and ensura a proper control, risk free tool over manual payment sheet

management.

37. This was further originally inferpreted to mean, a compleile system from the

origination of participant intake {o the pavment end.

33, To this regard a system framowork was crafied by the Applicant. This already
SO T net and surpassad the system specification of the client,

baing the First Respondent. In this regard, a specialist systems developer

e O ST =] % oL a i s —— PR I £ ! | PR —— Er I :
crganisation, Agile Scftware was conlracted {o develop an Enterprise

P i IR Slasaings TS Mot aeicdn warm e e -t Yo e
rLaSOUNCe Flianhning (X_s\P) SYELCTH, WRICH Was code named inaika,
an TlyA ovatara tigaa b T T | Lo B PNN € oL o
22, The system was fully depoloyed al the offices of the PlAs, with LAN Telkom
: TR W D . T vt arn seardia £ P
5% dwiahed aswel g -G connaction cards deployed, for access

o data, as the system utilizad the data natwork, to upload. Once uploaded

o mmngs Bl o

and stored by Vodacom, the Applicant would then access the daia on

anie integrated systam and not web-

L. M Ty e veads A VT Y S e o) ~ f [ - .
ased. Tho systom encompassad tha following key features



37.1 Biometric registration

This would include that all working sites have a (pre-pepulated) device
which would be utilized for in/out clocking, thus ragistering payment data,
which would be hosted by Vodacom via Telkom connectivity. In
consultation with the client, it was decided against utilising this system,
as the program suppoert costs would escalate, when the budget should
be geared towards payment of wages. To this regard, after already

engaging many partners, including (Accsys and Sengo), this part was

stopped.

37.2 Modules

a) This entailed database management, which meant all pariicipanis
data biograpnical data could be loaded per site and per work site

(under each supervisor), in line with budget spread;

b) General ledger alignment, which meant all transactions (wage or non-
wage) would reconcile and produce general ledger against the
budget, thus providing ease in production of cost managament and

financial management siatements;

c) Payroll management, which meant against each name of a
developed database, the PlAs would capture the attendance

registers, on a monthly basis and certify the authenticity of data.

7
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Applicant would then pull the data from the system and link up with

the bank for payment;

d) The procurament module, which meant that the supplier database
would be generated and kept; orders would be generated in line with
authorization line of command, order numbers generated, process
tracked, invoice and waybill correlated with order numbers and

stored;

e) Asset management, which meant that all assats would be identified,
tagged and registered on the system, with full quantification of their

value;

f) Project management, which meant that all site business plans would
be uploaded on the system and reporiing would be done on line

against the milestones; and

g) Generated reporting, providing graphs and pictures for hign level

reporting.

37.3 Wages invoice generation

a) Ordinarily the First Respondent would receive up to three (3)

months of advance averaged wages budget from the Ninth
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d)

Respondent for management. Thereafter, the Applicant would then
orovide required wages budget estimates requests on monthly
basis prior to the month-end payment run to the First Respondent.
This amount is then processed to the jointly accessed dedicated

wages bank account.

Once all data has been loaded by the PlAs on the system and the
PIA provide their reports on the work performed by participants, the
Applicant would then receive requests for wages amount for the
month ending. These reports would then be uploaded by the
Applicant's relevant Project Manager, Ms. Nozipho Seme to
conclude a realistic estimate figure for wages budgei to be

requested from the First Respondent;

An invoice would then be generated based on the estimate for the

attention of the First Respondent’s own Programme Manager, and

After the First Respondent has made payments into the dedicated
Wages Account of the Applicant, the wages payment reconciliation
report would then be generated and then provided to the First
Respondent for onward iransmission to the client, the Ninth
Respondent who should then further reconcile the accounts and

then issue the outlaying three (3) months reserve for wages.
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37.4 Link-up with bank for electronic transfer

a) The suitable banking pariner search culminated into an acceptable

d)

working relationship with the First National Bank (FNB), which
conformed to our specification. The First Respondent was also
rained and provided with the profile to access the bank reports,
which would enable monthly reconciliation and timely intervention

on any queries raisad.

The data processed and verified for efficacy on the CWPS will then
be developed into bank conforming files and exported directly, as

batches to the bank, which be would prior to payment:

Generated first test run for errors over all the accounts due for
payments, after which errors are sent back to the PlAs for

rectification;

Second generated baich is loaded and run, after which another set

of errors is sent back to the PlAs for rectitication;

Then the payment is run, where after all the payment reports are

generated for attachment with the monthly reports to the client.
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Despite the fact that we had several meetings, training sessions and
workshop over the system, where the First Respondent’s officers were
present, it later dawned that the functioning of the cashless system was never
fully appreciated, especially its framework and configuration. Hence, some
misunderstanding, reflected in many questions posed by the First Respondent
in the course of the CWP and the arbitration proceedings. In fact, a classic
example was the fact that in the course of arbitration proceedings, the First
Respondent demanded through its aitorneys, to be furnished with bank
statements from the Wages Account held at the FNB. This in itself was not
unreasonable, however, it was completely awkward because actually the First
Respondent had direct access to the cashless system at all levels, including

the deployed system and the bank access code.

The wages bank account had been accessible to the First Respondent and its
managers. They could thus independently and even without requesting
transaction statements from the Applicant. In this regard, | refer to
confirmation from the bank, the letter dated 29 October 2013 and marked
«ZM-5" indicating who had access to the to the bank account and who did
not. | point out that Moses Makhwenyane and Siyabonga Dube were

representatives of the First Respondent and Ninth Respondent respectivaly.



DEALING WITH ERROR AND NON PAYMENTS
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From time to time, the Client would refer to the Applicant and the First
Respondent, queries dating as far back as prior o 1 November 2011. This
was prior even to the engagement of the Applicant. As an example of such a
query, | refer hereto to annexure “ZM-B” being written correspondence

regarding wages allegedly unpaid.

Wages queries would be generated from many sectors, namely the current
and departed participants, local councillers, LIA's, PIA's and sometimes by the
Ninth Respondent at a political level with an instruction to pay via officials,

some of whom are still employed to date.

In 2 number of instances, other discrepancies were discovered such as
irregular payments or payments made into non-FICA compliant bank accounts
that ware either closed, or blocked. These were even considerad and brought
the attention of the First, Ninth, Tenth, Eleventh Respondents as well as other

PiA's and LIA's.

It must be noted that whilst in terms of the contract, the Appiicant was
responsible for the actual disbursement, it did so purely on the basis of
records, reports, and data provided {o it (loaded directly onto the system) by
the PIA’'s electronically, whilst the documentary records were deliverad, or
rather, supposad to have been delivered to the First Respondent for record

keeping.



RISK MANAGEMENT ISSUES IDENTIFIED
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| have to mention that the risk of fraud befell the CWP proiect as much as it
oefalls many other government and private institutions. The Applicant had put
in place a formidable financial transactional system in the form of the cashless
payment sysiem. However upcn discovering any suspicious undertakings, the
Applicant, out of its own volition, investigated and or sometimes referred the
matter to the Ninth Respondent as well as law enforcement agencies. One
such instance was when the sysiem appearsd to have once been breached
by a former employae of the Applicant, one Mr. Leonard Masilela who was the

Applicant’s Finance Manager.

During February to Aprii 2013 Mr. Masilela managed toc embezzle
approximately a sum of R778 543.00 from the wages account. Upon
discovery of the amounis and the fraud, the Applicant duly reported the matier
to the First Raespondent and the police. A criminal case number 1038/10 of
2013 was opened at the Midrand SAPS. That case was succassfully
prosecuted and concluded with a conviction and custodial sentence of eight
years of the offender at the Wynberg Regional Court under case number:
RC580/14. A letter of confirmation from the Midrand SAPS Detective Unit is

annexed hereic as "ZM-7".

In another case, a matier regarding Ms. Ntombikayise Mncwabe was also

reported and handed to the SAPS Midrand under case number: 875/12/2012.



REPORTING AND ACCOUNTABILITY
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The Applicant reported to the First Respondent in and across multiple-
structures and levels. A Local Reference Committes would receive monthly
reports from the LIA’s and compile the relevant reports. Thereafter, a multi-
sectoral Provincial Government Forum (PGF) would receive reports from the

PlAs.

At national level, a National Steering Committee (NSC) would receive reports

from the LIA’s and the PlA’s.

Furthermore, each Lead Agent, which the First Respondent was one, would
submit a report to the next sanior-tier, divided into two, namely, the financial

and operational (narrative) tier.

In this regard, the Applicant consolidaied all the operational reports from the
PIA’s and submitted to the First Respondent on a monthly basis. The First
Respondeant was then required to consolidate the Financial Report from all the
PIAs and together with the operational (narrative) report and further submit to

the Client.

The reports would be accompanied by the invoice as well as a detailed
justification of claim, indicating the resource utilization and the activilies
undertaken. | attach hereto, three sets of such typical reporis as "ZM-8". | am

advised that it may not be necessary to furnish all such reports at this stage,
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save unless the above Honourable Court so determines, in the event of which

| could make such available.

PERFORMANCE OF UBUNTU CONTRACT
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During the period 01 November 2011 to 31 May 2013 when the Applicant was
on site, and thus prior to the unlawful termination of the uBuntu Agreemernit, a
total of R286 241 579.01 was received or requisitioned in respect of ithe
Wages Account. These were thus amounts meant to be paid to pariicipants

as per the three-month requisitioning process outlined above.

The wages were paid out of the above amount as verified through the Bank
records. Some of these payments would from time to time be returned to the
Aoplicant’s Wages Account as it was due to discrepancies such as closed
bank accounts or accounts that were non-existent and the amounis so
returned, were recorded and the amounts place in pool for the next round of

payments.

An amount of R778 543.00 was lost due to fraudulent paymenis made by the
persons referred to above, and these amounts were in the process of being

recovered when the uBuntu Agreement was terminated.

In essence, the Applicant has accounted for all the wages amounts and the

balancs is R1 999 444 of which is currently due to the Ninth Respondent.
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The arbitration procesdings were initiated on the basis of a debatement of
accounts, principally because the First Respondent charged that the Applicant

failed to account to it in respect of the funds disbursed.

| pause to mention that initiaily, a letter of demand claiming an amount of R56
132 918 was received from the First Respondent which demand also wanted
records and proof of payments from the Applicant. A copy of this letter of
demand with this amount forms part of the record of proceedings, however, |

annex it hereto for ease of reference as “ZM-8".

In response to its demands, the First Respondent was provided with various
sets of report and proof of payments through its attorneys of record herein
during 2013 and 2014.

In their response, the First Respondent in issuing its statement of claim in
October 2014, replied with a reduced claim of R4% 322 158.48. This was
based on the fact that the First Respondent was appraised of the records and

the relevant bank statements.

| expected that the process of the debatemant exercise, would endeavour to,
or would be embarked upon under the auspices of the Eighth Respondent
with a kesn opurpcse and resolve to verify all records and documentation

regarding the CWP project as implemented by the Applicant.

However, as it turned out, the Eighth Respondent and the First Respondent's

attorneys, were rather eager to prove a civil damages claim on the allegations
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that the Applicant misappropriated funds. This was, and remains unfair but

definitely is an untruth.

As | will show iater below, even after the debatement exercise, a number of
attendance registers and rsports were discovered (from mainly the originators
an audit owners of the documents), which closed the gap identified by the
experts in their reports. This gap was in respect of amounts disbursed but
which could not at the time of debatement, be verified through written

documentation and the bank account statements.

In this regard, | beg leave of this Honourable Court to furnish the annexed
Spreadshest marked "ZM-10" and ihe pictorial evidence of the registers
concerned. The actual registers are voluminous and are contained in bulks
but are available to be furnished. In fact, the Applicant's legal representatives
had, as the transcribed record should show, tendered the delivery of these
documents. The Eighth Respondent blatantly refused to have any of these
documents produced, principally under the pretext that such a move was a
further delay. it must be noted, that even at this stage, the Ninth Respondent
itself had not completed the process of reconciliation of these payments and

collecting the information from all PiA's.

It was sought to be explained to him that the reason there was a delay is
because the custodian of the documents, the First Respondent itself, had
failed to request or demand submission of such documernis from its PIA’s and
these PIA’s had then to be admonished by the Ninth Rsspondent, at a very

late stage to produce such. In this regard, 1 refer to a confirmatory affidavit of

v
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Mr Eric Mhlanga a director of the Limpopo Sustainability Institute(LIMSI) , one

of the PIA's, attached to this affidavit.

As appears in the minutes and records of meetings between the Applicant's
representatives and the Ninth Respondent as the parly who is ultimately
entitled to payment of any refund, should it be due from the wages account,
the process of reconciliation and sourcing of records was still ongoing as late
as September 2016 and May 2017. | attach hereto as annexure "ZM-11",
ZM127 and "ZM-13" copies of correspondence and minutes of meetings

held between the Applicant and Ninth Respondent.

In the final analysis, the Applicant’s ability to account and to prove iis case
was nindered and effectively barred by the Eighth Respondent. This | submit,
was an absrration of a gross extent that not only prejudiced the Applicant, but
also demotivated it in the conduct of the arbitration proceedings. The
Applicant was even pressed 1o release my legal team as the cost of running
the arbitration had already exceeded the Applicant's ability to pay and was
increasing tremendously despiie the initial intention to have an effective
arbiiration process both in tarms of cost and time. The arbitration proceedings
commenced in 2014 but partially ended only in January 2017. In fact, they
were not even properly concluded as the Applicant's case was not even

presenied due to the bar imposed by the Eighth Respondent.



ARBITRATION PROCEEDINGS
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The Applicant and the First Respondent, acting through the principality of the
Second Respondent, engaged in an arbitration dispute in terms of which,
essentially the First Respondent alleged that the Applicant had not accounted
to it in respect of an amount of R49 322 158.48 (Forty Nine Million Three
Hundrad and Twenty Two Thousand One Hundred and Fifty Eight Rand forty

eight cents) as required in terms of the uBuntu Agreement.

The parties agresd that the dispute is arbiirabie and to this end, the minutes
of a pre-arbitration mesting held on17 February 2015 refer. | attach hereto a

copy of these minutes and mark these as annexure “ZM-147.

It is was essentially the parties' intention that the award of the arbitrator is final
and could be appealed against to a panel of three apoeal panellists. In this

regard, | refer to paragraph 7 of the said minutes.

The parties however contemplated that the arbitration proceedings would be

subject to the ordinary principles of justice and should it be necessary to deal

with aspecis of irregularity and oihenwise orocedural unfairness, they would
be entitied both in terms of the common law and in terms of the laws
regulating arbitration in the Republic, to bring a review application where such

is necessary.

| amn advised that the provisions of saction 33 of the Arbitration Act 42 of 1965

deal with review of arbitration awards. It provides thus: o

0
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‘33 Setting aside of award
(1) Where-
(a) any member of an arbitration tribunal has misconducted
himself in relation to his duties as arbitrator or umpire; or
(0] an arbitration tribunal has commitied any gross irregularity

in the conduct of the arbitration procsedings or has exceeded its

powers; or
{c} an award has been improperly obtained,
the court may, on the application of any party io the reference
after due notice to the other parly or pariies, make an order
sefting the award aside.
{2 An application pursuant to this section shall be made within six
weeks after the publication of the award to the parties: Provided that
when the setting aside of the award is requested on the grounds of the
commission of an offence referred to in Part 1 to 4, or section 1 7, 20 or
21 (in so far as it relates to the aforementioned offences) of Chapter 2
of the Prevention and Combating of Corrupt Activities Act, 2004, such
application shail be made within six weeks afier the discovery of that
offence and in any case not later than three years affer the date on
which the award was so published.
(3) The court may, if it considers that the circumstances so require,
stay enforcement of the award pending its decision.
,,,,,, If the award is set aside the dispute shall, at the request of either

paity, be submitisd to a new arbitration tribuna! constituted in the

manner directed by the couit.”

The current application is thus, a review apolication contemplated in section
33 of the Arbitration Act dealing with the irregularities and unfairness in the
procedure which the Applicant will argus, were unlawful and should be seat

aside,



AD CONDONATION FOR LATE FILING
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| am advised that in view of the requirements to file its application within six
weeks of the publication of the award, this application is thus outside of the
stipulated timeframes. | beg herein, leave for this Honourable Court {o grant
condonation for the late filing hereof. The current award was published on 1
March 2017 and it came to the atftention of the Applicant on 02 March 2017

after it was delivered to me by the Applicant’s attorneys.

The due date for filing of this review was thus on 13 April 2017. The period of
delay in the filing of this application is thus in excess of 240 days. | submit that
for reasons stated below, the delay is not lengthy and on the basis of the

explanation 1 furnish hereunder, is reasonable and justifiable.

When the award was delivered to me, | was on maternity leave in KwaZulu-
Natal at my family home away from the office in Midrand in Gauteng Province.
Due to the situation of my health at the time | was unable to deal with award in
the sense of properly analysing it and considering the records which were at
the office at the time. | was unable thus to attend to any consultations and
take legal advice on it and nor could | properly deal with the instructions

attorneys and counsel required to institute these proceedings.

| submit that the reascons for the delay were principally due to my health
reasons and the well-being of my infant child. |, immediately after returning to

the office on 1 October 2017 called for a consuliation with my then atiorney
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and counsel, who gave me their new terms of engagement and which |
managed to fully comply with later in the month and thus engaged them as my

legal team in the beginning of November 2017,

| submit that there is no prejudice that may be suffered under the
circumstances by the Respondents in particular the First Respondent as the
Ninth Respondent has in its reconciliations confirmed that the amount claimed

by the First Respondent is not what is due to it.

In view of the grounds set out further below, and especially considering the
immense financial implications for the Applicant in the award and in the costs
orders that were granted interiocutarily by the Eighth Respondent, | submit
that the Applicant should be afforded an opportunity to ventilate as much of its
relevant defencas and basis for review, and not be cajoled by strictness of

procedure.

GROUMNDS OF REVIEW

Vi

In this affidavit, | set out the grounds based on current information available to
me, upon of which the application for review is sought. They are, the gross
misconduct of the arbitrator, the Eighth Respondent, the failure to admit
further discovered svidence, the irrationality of ignoring relevant information
whilst taking irrelevant information into account; the barring of the Applicant in
circumstances in which the parties never intended to have in their dispute
resolution mechanism.

viidl
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80  As | stated, these are the initial grounds. The Applicant reserves its rights
herein to further supplement or amend its grounds for the review upon receipt
of the full record of decision and award. | thus set out below, the initial

grounds of review.

A: AD ARBITRATOR’S CONDUCT

81 During the proceedings in this matter, a number of interlocutory applications
ware brought by the First Respondent and one was brought by the Applicant.
In this regard, on 2 September 2015 the Arbitrator was requested to deal with

alleged delays in the discovery of documents by the Applicant.

82  When the explanation was provided to the Arbitrator, he unreasonably failed
to consider the fact that the parties were agreed to approach the financial
institutions that kept all the records in respect of the uBuntu bank account,
namely FNB Limited. He ignored to take into consideration the explanation
that the delays were caused by the fact that according to FNB, the records

were archivad and could not be summarily obtained.

83 A further complication, was that despite it being presented during arguments
on the issue, the Arbitrator decided that the responsibility to obtain the
information was that of the First Respondent. Howsever, this was dlatantly

incorrect because the First Respondent had 24/7 access {o the Bank account
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as well and could reconciled the account every month over a period and also

could have requested such statements at will if it required them.

What was rather unexpected and raised the Applicant's eysbrows was the
order as to costs that was awarded immediately against the Applicant. There
was no success in the sense that the Respondent had proven their innocence

in the alleged delay.

On another occasion, the Senior Counsel of the Applicant could not make it to
the hearing and thus impacted on the presentation of the Applicant’'s case in
the proceedings. On this date, the Applicant sought a postponement because
its Senior Counsel was attending to her mother who was admitted

unexpectediy to Hospital.

The record will show that the junior counssl of the Applicant was at pains to
explain the pradicament and the fact that he was unable to proceed with the
arbitration hearing as it was unexpected that the Senior Counsel would not be

available.

However, what was rather unexpecied of the Eighth Respondent, was that on
the date of the hearing on 19 July 2018 he instsad considered without a
properly filed application, and without any affidavit supporting such application
being put forward by the First Respondent's representatives, an application to
bar the Applicant from proceeding with its defence and/or counterclaim until

the costs order were paid.
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The afore-mentioned was neither necessary nor was it justified. | beg leave to

further supplement the grounds upon consideration of the record to be filed.

In all events, it is the Applicant’s contention that the conduct of the Arbitrator,
whilst ignoring the need o balance the rights o representation of the parties,
placed cver-empnasis on the costs and used this aspects, unnecessarily and
thus created an occasion that led to only the version of the Respondents

being availed to the arbitration.

IGNORING RELEVANT INFORMATION AND ACCEPTING IRRELEVANT

ONE

The Eighth Respondent failed io take into account the evidence that was

presanted to him regarding the existence of the registers and reports from the

PiA’s which would reasonably justify the significant amountis in the claim.

These evidentiary documents relate to the works schedules and registers kept
(in terms of the coniract and also since they were the audit data initiators) by
the PIA’s at the very instance of the First Respondent. The First Respondent
had failed to make discovery thereof, even when so requested by the

Applicants in terms of Rule 35.

)

During July and August 2018, the Apglicant, afier the initial debatement report

was compiled as a joint minutes of accountanis, the Applicant discovered
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further documents, which it was unable to obtain on time prior to the

debatermnent.

In this regard, the debatement report had shown that the gxperts were at odds
and did not agree that they had all the required documents to properly
estaplish the full extent of the accounting in respect of the project. This was
essentially because the First Respondent's external services providers, who
were referred to as the Provincial Implementing Agents (“PIA), had kept
records of timesheets, attendance registers or monthly reports instead of
these being delivered to the Department of Cooperative Governance and/or
First Respondent. This fact was discovered after | had met with Mr Eric
Mhlanga of Limpopo Sustainability Institute(LIMS!), being one of the PiAs on

19 July 2016.

The essence and crux of the records discovered was that the LIA’s records
would prove that a huge chunk of the amounts that were paid from the Ubuntu
Bank account, were genuine paymenis to the beneficiaries that were due to
receive such payments. There was thus a total amount of R12 million which
would have been accounted for, and the remittal of the debatement based on
the records discovered, would have presented the experis with an opportunity
to reconcile their reports and the amount of R20 million awarded in the
arbitration, would thus not have bsen orderad. In any svent, the Eighth
Respondent refused to allow the evidencs, and this as unreasonable and his
conduct in this regard, rendersd him liable to be deemed to have acted

imegularly and against the standard of a reasonable arbitrator,

A
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The said registers were discovered at the penullimate stages, when the
arbitration proceedings were set-down for hearing in January 2017. However,
the Eighth Respondent ruled that the Applicant could only present this
evidence when it led its evidence in its case. This was unamusingly held in
the face of the very ruling barring the Applicant pending its payment of the
costs of the interlocutory applications of the First Respondent dated 18 July

2018.

The process was such that, until the Applicant paid those costs, it could not

thus present the evidence it could have utilised in the arbitration.

The Eighth Respondent's ruling and bar, were irregular in that, the
presentation of availing of documents, was required solely for purposes of the
debatement by the experts, and was required to be availed to the experts and
for them to the analyss the value thereof separately from the oral presentation

of evidence in an arbitration hearing.

The experts would have gained value from the evidence as they had almost
unanimously agreed that the real missing link, was registers and reporis
regarding work attendance which could be reconciled with payments

disbursed by the Applicant.

To have evidence of records and atiendance registers which wera discovered

later by the Applicant excluded from the debatement process, and effectively
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to close debatement when it was evident that information relevant thereto was

available, was not only irrational, but was also unjustified and thus unlawful.

The Eighih Respondent ought to have acted reasonably, and permit the
evidence tendered to be enterad into the record, and to grant a request io

have the debatement of the account be remitited to the financial experis.

REFUSAL TO PERMIT EXPLANATORY AFFIDAVIT OF EXPERT
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On the penuitimate occasion, on 22 January 2017 and afier the Applicant’s
own debatement expert, Nompumelelc Mokeu of Ngubane and Associates
Auditors and Accountanis had discovered that the narratives atiributed {o her
in the joint expert report, a copy of which is annexed hereto and marked “ZM-
15" were incorrect, the Applicant brought an application to have such

evidence corraciad.

On the strength of an incorrect analysis of the legal position, the Seventh
Respondent acted in an irreguilar if not unlawfui manner and he refused to
grant that interlocutory application. The effect of his decision was that, despite
the glaring admission by the First Respondent's legal representative that there
were discrepancies about the actual amount, the Seventh Respondent

refusad to allow the expert’s affidavit to be entered into the record.

Essentially, the joint report had stated in a narrative atlributed to Ms

Nomoumelelo Mokou that she found liability on the part of the Applicant for an
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amount of R18 894 879.00. Ms Mokou's affidavit clarified that she had never
intended to accord liability as the only issue at the debatement, was whether
the information furnished to the experts reasonably accounted or justified the
amounis paid out. She sought to clarify that she meant to state that should the
information be furnished, the amounts could well be accounted for and there
would be not possibility of a claim. In this regard, | annex hersto Ms. Mokou'’s
affidavit as was intendad to be filed, and marked "ZM-18". | do so because |
am advised that whilst this Honourable Court generally is reluctant to admit
evidence that was not presented at arbitration, the conduct of the Eighth
Respondent was laced with gross impertinence against an otherwise innocent
explanation by an expert. | further advised that unlike and appeal court, this
Honourable Court would be inclined to permit the Applicant to traversed
peyond the arbilration record subject to the reasonableness and relevance
principles. The filing of the affidavit of Ms Mokou is thus reasonable and

materially relevant to the grounds of the review.

Despite that aforesaid, and in spile of a formal request, the Eighth
Respondent acted irregularly when he refused o permit the Applicant’s expert

to excise incorrect references made about her in the joint minute.

The failure by the Eighth Respondent to exercise his judicial discretion to
allow the excision at best, and at worst to refer the matter of the application
for such excision to a separate and oral hearing, where the parties could lead

evidence on the veracity of the excision, was unlawful,
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The direct consequence of the Eighth Respondent’s conduct thus led to a
grossly irregular outcome of the arbitration proceedings, leading to the
Applicant being mulcted with a judgement that is unnecessary and costs

orders that ars inhibitive.

What was even untenable, is the fact that whilst the uBuntu agreement was
running, the role that the First Respondent played in relation to the client

Department was to report and account on payments made.

In their accounting to the Department, First Respondent only reported an
amount R1 million as the shortfall of amounts unaccounted for, yet it demands
R20 million from the Applicant. In this regard | refer to an extract of the 2014

annual report of First Respendent marked i e

it has never been and the First Respondent has led no evidence in the
arbitration proceedings, that it had out of its own funds, covered any shortfall
of R20million to cover bensficiaries. In fact, First Respondent could not
successfully prove this even if it so wanted, as the Ninth Respondent made
advance payments to it basad on requisitions of payments. This evidence and
more, was prevented to be made at the hearing due amongst others, to the

Eighth Respondent's barring order against the Applicant.

I shall further supplement whera necessary, the grounds of review upon

receipt of further records of proceedings from the Eighth Respondent.



111 Based on the above-statad, it is submitied that the award dated 1 March 2017
in the arbitration matter between the parties, be reviewed and set aside as it
was based on irregularity of conduct by the Eighth Respondent and was
obtained improperly in circumstances where the Applicant was prevented to

lead its own evidence.

WHEREFORE the Applicant prays for the granting of the relief contained in the
Notice of Motion to which this affidavit is annexed.
— B )
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DEPONENT

SWORN TO BEFORE ME AND SIGMED in my presence at ~'<\ N Q\\\ on this the
,\ =L day of DECEMBER 2017, the deponent having declared that she knew and

understood the contents of this affidavit, that she had no objection to taking the prescribed
oath and that she considered the prescribed cath to be binding on her conscience. The oath
has been administered in accordance with the regulations published in Government Notice
R1258 printed in Government Gazstis No. 3619 dated 21 July 1972, and promulgated in
terms of Act No. 16 of 1963.
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ASIVHANGA TSHIBUBUDZE M.O
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CONFIRMATORY AFFIDAVIT

I, the undersigned,

NOZIPHO SEME

State the following under oath:-

1. 1 am and adult famale Project Manager residing at 161A Moonflower Strest,

Thatchiield Crescent, Centuricn 0157.

2. Unless stated otherwise or apparent from the context, the facts contained in this
affidavit are within my personal knowledge and are, to the best of my knowledge

and belief, both true and correct.

3. lhave read the founding affidavi of Ziphozethu Mathenjwa concerning this matter
and confinm the contents thersof as true and correct insofar as th ey relate to me.
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This affidavit was signed and sworn to before me at WiE2 DA mwu on this the L& LT day

of DECEMBER 2017, ihe deponent having acknowledged that she knows and
understands the contenfs of this affidavit, are frue and corect and thai they binding
on her conscience. | cerify that the Regulations contained in Governmeni Notice

R.1258 of 21 July 1972, as amended, have besan complied with.
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IM THE HIGH COURT OF SOUTH AFRICA

GAUTENG DiVISION, PRETORIA

In the matter between:

BUKA STRATEGIC PROJECTS (PTY) LTD

(Previously known as Ubuntu Sima Trading CC)
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COMFIRMATORY AFFIDAVIT

I, the undersigned,
ERICK GIYAN] MHLANGA

state the following under oath:-

1. lam and an adult male and director of Limpopo Sustainability Institute (LIMSI),

carrying on business as such at 90 Tambotie Street, Sibasa, Limpopo Pravince.

2. Unless stated otherwise or apparent from the context, the facts contained in this

afdavit are within my persenal knowledge and are, to the best of my knowledge

and pelief, both true and correct.

| have read the founding affidavit of Ziphozethu Mathenjwa concerning this matter

w

confirm the contents thereof as true and correct insofar as they relate to me.

Q.

an

This affidavit was signed and sworn to before me at f el on this the QOdoy

~of DECEMBER 2017, the deponent having acknowledged that he knows and
undersiands the contents of this affidavif, are true and corect and that they binding
on his conscience. | ceriify that the Regulations contained in Government Notice

R.1258 of 21 July 1972, as amended, have been complied with
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